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Absent Military Members

Updated by Major Jeffrey Knickerbocker, November 2008

AUTHORITY: ANGI 36-2503, Administrative Demotion of Airmen (1 Mar 2004); AFI 36-3209,
Separation and Retirement Procedures for Air National Guard and Air Force Reserve Members (14 Apr
2005); AFI 36-2911, Desertion and Unauthorized Absence (1 Jun 98); applicable state law.

INTRODUCTION

Attendance and participation by all members of your unit is imperative to the accomplishment of your
mission. Unexplained absences are detrimental and should be avoided if at all possible. Encourage your
subordinates to report their prospective attendance problems at the earliest possible time to the unit or
squadron orderly room. Commanders should establish uniform internal policies for prompt and genuine
assistance to handle potential absenteeism, as well as for confirmed absenteeism.

ABSENCE

Under ANGI 36-2503 and AFI 36-3209, a member is absent without leave (AWOL) when he or she fails to
be present for a scheduled 4 hour unit training assembly (UTA) and has not been excused by the command.
For members on Title 10 orders, AFI 36-2911 defines AWOL as an unexcused absence of at least 24 hours
and no more than 30 days.

DUTY STATUS AT TIME OF ABSENCE

The specific action that you take against an absent member will depend on whether the ANG member is on
active duty, full-time national guard duty (AGR), annual training (AT) or is merely missing a regularly
scheduled unit training assembly (UTAS).

1. If the ANG member is AWOL from AT or UTAs, or is an AGR, you should check with your unit Staff
Judge Advocate (SJA) for guidance on any state military code, regulation or policy governing AWOL.

2. If the ANG member is on Title 10 active duty, you should follow the directives of AFI 36-2911.
ACTION UPON DISCOVERY OF ABSENCE
Locate the Member

When you discover a member is AWOL, try to locate the member to determine if the absence is excused or
explainable. You may contact the member directly for this information, or you may have your first sergeant
or the member’s supervisor contact the member. If you cannot locate the member, contact the member’s
relatives and/or friends within the unit to determine the member’s whereabouts and reason(s) for missing
military duty. Caveat: Contact your JAG to discuss Article 31 or state code rights advisement requirements
prior to discussions with a member you suspect of an offense.

Determine Reasons for Absence

If the member missed duty due to illness or hospitalization or other reason you deem legitimate, you should
require the member to provide written evidence before considering the absence excused. If the member was
missing because of confinement in jail by civilian authorities then the absence is with authority unless it is
later learned that the reason for the confinement was unjustified (i.e., the criminal charges are dismissed or
the member is exonerated).

Air National Guard Commander’s Legal Deskbook
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Absence from Active Duty
If the ANG member is on active duty, you should take the following actions:

1. Once it is decided that the absence is unexcused and the member cannot be located, notify the unit’s
Security Forces Squadron as well as the member’s active duty base of assignment or the nearest active duty
Air Force Security Forces Squadron;

2. Special processing is required if the member has had access to classified information within the past
twelve (12) months, has traveled to or remains in a foreign country, or has some duty or travel restrictions.
See AFI 36-2911, paragraphs 3 and 4;

3. Prepare an AF Form 2098, Duty Status Change and forward it to the member’s servicing MPF and
Finance Office after 24 hours of discovery of the AWOL;

4. Within 72 hours of the AWOL, prepare and forward a report of “Commander’s inquiry” to MPF and
Security Forces. Determine whether the casualty regulation, AFI 36-3002 applies. See AFl 36-2911,
paragraph 10. This is to provide investigative leads which might result in the absentee’s return to active
duty;

5. Ensure that other important reporting actions are taken on the 10th, 31st, 60th, and 180th day of absence
as outlined in AFI 36-2911,;

6. Within 30 days of the AWOL, ensure the member’s personal effects are secured until the member’s
return; and

7. When the member is returned to military control, prepare another AF Form 2098, Duty Status Change.
Forward to MPF and Security Forces.

8. Continually coordinate with your SJA regarding possible administrative and disciplinary actions.
See AFI 36-2911, Table 1.1
Absence from UTAs, AT, or AGR Full-Time Training

If the ANG member is not on active duty but is missing UTAs or full-time training with regularity, or has
missed an AT period without explanation, you should take the following actions:

1. Contact your unit SJA and MPF to determine if there is any relevant unit, regulation, policy guidance or
state law on AWOL. For example, check your state Code of Military Justice;

2. Appropriately document, through unit roll call rosters and memos for the record, the member’s
unexcused absence;

3. Generally, for absences from UTAs:

a. While the commander has discretion, typically it is best to document an AWOL in a written letter of
counseling to the member. The letter should include a discussion of the potential consequences for
continued unexcused absence, i.e., demotion, nonjudicial punishment, non-recommendation for
reenlistment, involuntary transfer to the Individual Ready Reserve (IRR) with an unfavorable service
characterization, involuntary discharge from the ANG, or involuntary recall to extended active duty if
member is Palace Chase. Offer the member the opportunity to document and explain the absences and
improve his or her attendance. Order the member to report on his or her next regularly scheduled duty day;

Air National Guard Commander’s Legal Deskbook
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b. After six (6) unexcused absences, you may choose to recommend the member for demotion. Notify the
member by letter through certified mail or personal delivery of your intention to seek demotion, pursuant to
ANGI 36-2503, section C. Attachment 4 contains the elements of a proper demotion notification letter. A
decision to recommend demotion does not excuse the member from further AWOLSs and your notification
memorandum should include an order for the member to report on the next regularly scheduled duty day;

c. After nine (9) unexcused absences, you may notify the member of your intention to seek the member’s
discharge from the unit pursuant to AFIl 36-3209. Advise the member of all rights under AFI 36-3209,
Chapter 4, including the right to: legal counsel, a copy of the discharge package, submit statements, and
an administrative discharge board, if applicable. Give the member thirty (30) calendar days after the date of
the letter to acknowledge receipt of your recommendation for discharge, and to exercise those rights. Serve
the notification letter in person if possible, otherwise by certified mail to the member’s last known address.
If efforts to serve the member by certified mail are unsuccessful, the notification must also be sent by first
class mail. If both the certified mail notification and first class mail are returned as undeliverable, request
verification of the last permanent mailing address from the postmaster and re-mail the correspondence to
the correct address. Document all efforts taken to locate the member in the file in the format suggested in
Attachment 10 to AFI 36-3209.

CONCLUSION
When you must deal with the unauthorized absence of a unit member, consult with the unit SJA throughout
the entire process to ensure the legal sufficiency of your actions. The SJA can advise you of the appropriate

steps to take in handling each AWOL case.

KWIK-NOTE: Determine the type of duty the member missed, the reasons for the absence, and take
prompt appropriate action.
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AFSC Reclassification and Training

Updated by Major Christine Lennard, September 2006

AUTHORITY: AFI 36-2101, Classifying Military Personnel (7 Mar 2006); AFMAN 36-2108, Enlisted
Classification Directory and AFMAN 36-2105, Officer Classification Directory (see MAJOR CHANGES) ;
AFPD 36-21, Utilization and Classification of Air Force Military Personnel (1 Apr 98); AFI 36-2626,
Airman Retraining Program (1 Jul 1999); ANGI 36-2607, Air National Guard Retention Programs (30 Jan
1998); AFI 36-2201, Volume V, Air Force Training Program, Career Field Education and Training (8 Jun
2004).

MAJOR CHANGES
Use the AFPC website to view the most recent AFMAN 36-2108 and AFMAN 36-2105. These directories
are constantly updated with new, removed, and modified AFSC information.

INTRODUCTION

AFSC reclassification and training issues can arise for a variety of different reasons and routinely impact
individual careers and overall unit readiness and effectiveness. While reclassification may seem like a
simple administrative action, significant lead time and assistance may be needed to ensure a member meets
the qualification and training requirements for a new AFSC.

AFSC DEFINED AND THE MILITARY PERSONNEL CLASSIFICATION SYSTEM

The purpose of the military personnel classification system is to identify duties and tasks for every position
needed to accomplish the Air Force mission and also to match the qualifications and abilities of each Air
Force and Air National Guard member to an appropriate position. Each job identified as necessary to the
Air Force mission is called an Air Force Specialty (AFS) and each AFS is represented by an alpha-numeric
Air Force Specialty Code (AFSC). For instance, a base level judge advocate (AFS) has an AFSC of 51J3.

AFMAN 36-2108 is the directory of enlisted classifications and lists all currently valid enlisted AFSCs.
Likewise, AFMAN 36-2105 contains the current officer AFSCs. Policies and procedures pertaining to
classifying Air Force personnel on active duty also apply to Air National Guard personnel not in active
military service, except as modified by the Chief, National Guard Bureau. (See AFI 36-101, Chapter 5)

RECLASSIFICATION

Upon entry to service, a member is awarded an initial AFSC and then, typically, receives education and
training and is reclassified as he or she progresses. Qualifications for award of subsequent AFSCs for
ANG personnel must be conducted using the same standards applicable to active force personnel insofar as
possible. In addition to a traditional progression track, other changes along the way may require the
member to be reclassified and retrained. If you do have a member who is removed from an AFSC or
whose AFSC is modified, they will need to be temporarily classified with a Reporting Identifier number.

TRAINING

Training and education may be gained by inactive or active duty training, completing formal military
courses, civilian experience, or civilian education. Commanders use their Unit Education and Training
Manager (UTEM) to coordinate education and training opportunities for unit personnel, help ensure timely
progression, and identify changes requiring action, such as loss of a position on the Unit Manning
Document (UMD). The Military Personnel Flight (MPF) provides a Base Education and Training Manager
(BETM) who is the Commander’s and UTEM’s main POC for reclassification and training questions.
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Other valuable resources include your base Retention and Recruiting offices. For instance, most Retention
offices have a database of enlisted ASVAB scores and can help identify AFSCs that the member is eligible
to retrain into.

Each member must take responsibility for advancing in his or her own training. Commanders should
realize that the UTEM will have numerous training schedules to organize, and less self-motivated
individuals in the unit can get lost in the shuffle. To help avoid this pitfall, a commander should encourage
supervisors to actively help younger or less experienced members train and progress.

PUNITIVE OR ADMINISTRATIVE ACTION

Commanders should not take punitive or administrative action against airmen solely because of their failure
to remain qualified in an AFSC. There are a host of reasons why a member may fail to remain qualified in
his or her AFSC, such as: removal of an AFSC from the enlisted or officer directory, failure to progress in
OJT, medical or physical restrictions, loss of security clearance, or cross-training. Commanders may
consider downgrading an individual's AFSC under certain conditions, such as lack of recent performance, a
reduction in grade, substandard performance, or failure to maintain mandatory qualification standards other
than by reason of physical or medical incapacity. Counseling or other administrative action may also be
appropriate for cases of unsatisfactory performance, but punitive action will only be appropriate when there
is evidence of a violation of the state code or UCMJ (depending on the status of the ANG member).
Consult your Staff Judge Advocate for assistance when considering punitive and administrative actions.

CONCLUSION

Reclassification and training questions are a normal and constant concern for every commander.
Commanders should know what the unit manpower needs are, be aware of individual and personnel
changes, employ an active Unit Education and Training Manager (UTEM), and encourage supervisor
involvement to help manage these important personnel issues.

KWIK-NOTE: Questions concerning AFSC reclassification should be coordinated through the BETM
at your MPF. Contact the Staff Judge Advocate when contemplating AFSC related disciplinary action.

RELATED TOPICS: SECTION
Reporting Identifiers 1-34
Administrative Demotion of Airmen 24-2
Quality Force Management Actions 24-12
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ANG Assistants

Updated by Major Jeffrey Knickerbocker, November 2008

AUTHORITY: There is currently only one reference to the existence of an ANG Assistant Program. The
reference is made in Para 2.1.1.1 of ANGI 38-101, State Headquarters Manpower/Organization Guide.
The ANG program eligibility, criteria and selection process was contained in ANGPAM 36-15, Air
National Guard Assistant Program (1 Oct 85), but this authority has been rescinded. NGB-GO is
developing new instructions. The information contained in this article was taken from the now rescinded
ANGPAM 36-15 and is, in practical terms, how the program is currently administered.

PURPOSE

The Air National Guard (ANG) Assistant Program is designed to provide liaison between the Active Air
Force and the Air National Guard. It enhances understanding and cooperation within the Total Force and
provides a means through which communications, ideas, and recommendations can be transmitted; policies
and procedures reviewed; and problems resolved between the National Guard Bureau (NGB) and the
gaining major air commands, separate operating agencies (SOA) and other organizations for which
positions have been approved. National Guard Assistant Program positions are determined by NGB-GO

DUTIES OF ASSISTANTS

Specific duties will vary with the position to which assigned. Duties may include but not be limited to the
following:

1. Serve as advisor to the organization to which assigned in the Air National Guard program;

2. Maintain frequent and regular contact with Air National Guard agencies and ANG units, particularly
those gained by the MAJCOM to which the ANG assistant is assigned, in order to enhance understanding
and rapport between the ANG and the organization of assignment;

3. Review policies and programs which affect the relationship between the organization and the ANG and
make recommendations on proposals affecting the interface, policy, operations, and utilization of ANG
forces;

4. Develop and maintain active association with community and Government leaders to facilitate effective
working relationships among such persons, the Air Force, and the Air National Guard,

5. Develop, conduct, and/or participate in training and indoctrination programs to broaden familiarity with
the mission, policies, and procedures of the ANG and the interface with the Active Force under the Total
Force policy;

6. Conduct special studies and analyses on issues of mutual interest to the ANG and the organization of
assignment; and

7. Serve at protocol and official functions as requested.

In addition to the above, ANG assistants assigned to Major Commands (MAJCOMs) should perform the
following duties:

1. Coordinate with the functional NGB division/office when NGB staff assistance is needed, i.e.,
accompany on trips, provide briefings, point papers, or administrative support;
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2. Prepare and provide NGB/CF a quarterly schedule of proposed upcoming activities. This schedule will
be forwarded NLT 30 days in advance of each fiscal quarter. After each quarter, a recap of actual
accomplishments will be forwarded NLT 15 days after the end of the quarter;

3. Attend an annual meeting held in the spring;

4. Attend the senior commanders' conference held in the fall;

5. Monitor operations readiness of ANG units gained by MAJCOM of assignment, be cognizant of
capabilities and limitations, and provide recommendations to the MAJCOM Commander and Director,

ANG on actions needed for improvement;

6. Monitor safety record of MAJCOM-gained ANG units and make recommendations toward reducing the
accident rate and potential;

7. Monitor conversions of MAJCOM-gained ANG units and make recommendations to support these
conversions; and

8. Monitor the participation of MAJCOM-gained ANG units in readiness exercises and deployments, act as
liaison between NGB and MAJCOM staff, and provide recommendations as appropriate.

Rating and administrative responsibilities for ANG assistants were provided in paragraphs 5-1 and 5-2 of
now rescinded ANG Pamphlet 36-15.

KWIK- NOTE: ANG Assistants are invaluable liaisons between the Air Force and the Air National
Guard, and will help each component be continuously informed of the other components needs and
requirements.

RELATED TOPICS: SECTION
Judge Advocate Training Regulation 17-6

Staff Assistance Visits - Judge Advocate 17-16
TJAG's ANG Council 17-17
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Assignments

Updated by Major Christine Lennard (Sept 2006)

AUTHORITY: ANGI 36-2101, Assignments Within the Air National Guard (11 Jun 2004); AFI 36-2110,
Assignments (20 Apr 2005)

PURPOSE

Assignments within the Air National Guard are regulated by ANGI 36-2101. Generally, the rules therein
apply equally to officers and airmen. AFI 36-2110 only applies to ANG officers and enlisted members
when on extended active duty (EAD).

The primary purpose of the Air National Guard assignment system is to assign ANG Officers and Airmen
to enhance unit effectiveness for sustained mission accomplishment and to meet the personnel resource
needs of each ANG unit. The primary objective of the system is to attain and maintain 100% manning of all
Unit Manpower Document Guard (UMDG) positions. All ANG assignments will be made on a non-
discriminatory basis. Long-range assignments planning must be undertaken to maintain the operational
effectiveness of the Air National Guard.

CRITERIA AND RULES

All assignments within the ANG will be consistent with the classification instruction and procedures
contained in AFI 36-2101, Military Personnel Classification Policy (Officers and Airmen) and consistent
with enlistment, appointment, promotion, demotion, retention, and separation procedures outlined in
applicable United States Air Force (USAF) and ANG directives.

Unit commanders will select personnel for assignment to authorized UMDG positions consistent, when
possible, with individual AFSC, skill level, and grade to meet unit manpower needs. Each unit will provide
assignment change data to its servicing MPF. Commanders and MPFs must work together to fill all MDG
positions, either through reassignment or through recruiting. Do not leave positions vacant. Positions
vacant for more than 30 days are considered open for recruiting unless it meets an authorized exception.

Assignments of UMDG vacancies must be made in conjunction with state and unit personnel force
management plans.

Military technicians and military duty personnel must be assigned as the position incumbent to a military
UMD position compatible with their full-time duties and responsibilities. Under no circumstances will
military technicians or AGR personnel be assigned in an excess status without written approval from
ANG/DP.

Nepotism is not permitted. Family members may be assigned to the same unit, however, where there is no
preferential treatment or real or potential conflict of interest. Additional restrictions for assignment of
family members listed in ANGI 36-2101, para. 2.4, include that no family member may be assigned to a
unit commanded by another family member (or to command a unit with a family member in it), family
members must be separated by at least two levels of supervision, and they may not be in each other’s rating
chain as a 1% or 2" level rater/reviewer. The prohibition on commanding family members also precludes
assignment as a Command Chief Master Sergeant or First Sergeant.

Although fitness for worldwide duty is required for each member, temporary deferments may be granted
for conditions that are expected to be resolved within a 12-month period.
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ANG members in the intelligence field may not be assigned to worldwide locations where they previously
served as members of the Peace Corps. No waivers will be considered.

Air Force Reserve IMAs may be assigned to Air National Guard units for training with the approval of the
Adjutants General, but they do not have to be reported in the ANG unit’s strength. When such individuals
are attached, the provisions of AFMAN 36-8001, Reserve Personnel Participation and Training Procedures,
must be followed.

Physicians may be appointed as excess to any existing physician position, other than a medical facility
Commander position. This exception does not apply to Judge Advocates, Chaplains or other officer
categories, but see ANGI 36-2101 for additional exceptions that may apply.

Women are restricted from assignments with a primary mission of direct ground combat, or collocation
with same. Women applying for entry into direct combat skills will be reviewed on a case-by-case basis.

Assigning members in excess or overgrade status may be done under specifically enumerated
circumstances. See ANGI 36-2101, para 2.20 and Chapter 4, for a discussion of the specific requirements
for assignment in excess or overgrade status. Members so assigned must acknowledge their awareness of
that status and possible impacts of the assignment on NGB 36-11.

Under various statutes and regulations, a sanctuary zone exists for members with at least 18 but less than 20
years of creditable service. Generally, these members may not be involuntarily separated without cause
prior to eligibility for retired benefits. There are many detailed provisions relating to the sanctuary zone.

CONCLUSION

Although assignments within the Air National Guard are generally within the purview of the Directorate of
Personnel, Commanders are urged to consult with their servicing Judge Advocate for interpretations of
these policies or on potentially sensitive questions. Errors in assignments which are prejudicial to
individuals may become the subject of later corrective action, at significant expense to the government.

KWIK-NOTE: Long-range assignment planning is a tool for maintaining the operational effectiveness
of the Air National Guard.

RELATED TOPICS: SECTION
Promotion of ANG Airmen 1-30
Promotion of ANG Officers 1-31
AFSC Reclassification and Training 1-3
Selective Retention in the Air National Guard 1-36

ANG Assistants 1-4
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Board for Correction of Military Records

Updated by Major Jeffrey Knickerbocker, October 2008

AUTHORITY: 10 U.S.C. 1552; 32 C.F.R. Part 865; AFI 36-2603, Air Force Board for Correction of Military
Records (1 Mar 96); AFPAM 36-2607, Applicants’ Guide to the Air Force Board for Correction of Military Records
(3 Nov 1994); See also The Judge Advocate General of the Air Force opinions (OpJAGAF) (contact your SJA for
access to these opinions) and the AFBCMR reading room for decisions at http://boards.law.af.mil.

PURPOSE AND FUNCTION

The Air Force Board for Correction of Military Records (AFBCMR or “the Board”) is a civilian administrative
agency within the Office of the Secretary of the Air Force charged with considering applications and directing
correction of military (Air Force) records where there is “sufficient evidence of a probable material error or
injustice”. The remedies offered by the Board may be as simple administrative correction of records, or as
substantial as directing promotion or awarding back pay. The Board’s authority is not unlimited; for example,
membership in the ANG is a state prerogative so, the Board cannot order the state to reinstate a member in the ANG.

WHO MAY APPLY

Anyone with Air Force military records, his or her heirs, or legal representative, may apply for relief from the
AFBCMR. Applicants must provide “proof of proper interest” when seeking to correct records other than their own.
Applications may include concerns such as reprisal under the Military Whistleblowers Protection Act, 10 U.S.C.
1034, upgrading a performance report or discharge, challenges to disciplinary punishment imposed pursuant to
Article 15, UCMJ, entitlement to retirement pay, or rank adjustment. AFI 36-2603, paras 3.1 and 3.7.

WHEN TO APPLY

You must submit your application to the Board within three years (statute of limitations (SOL)) of the error or
injustice. The SOL starts when an applicant discovers or reasonably could have discovered the basis for the claim.
However, before applying to the Board, an applicant should attempt to exhaust all other administrative remedies
first, or risk having the claim dismissed for failure to do so. This means, for instance, an application for a discharge
upgrade should first be properly appealed through the Air Force Discharge Review Board. Consult with your
functional area experts to help identify the proper procedure and administrative chain of appeal for your claim.
Generally; the application must be filed within the three year SOL; if it is filed late, the Board can waive the SOL
and consider the claim “in the interest of justice” if it is otherwise meritorious. AFI 36-2903, paras 3.3 and 3.5.

PROCEDURE

Applications to the AFBCMR are submitted on Defense Department (DD) Form 149, Application for Correction of
Military or Naval Records (July 2006), which can be obtained from VA offices, service organizations such as the
American Legion and Red Cross, any military personnel flight, SAF/MIBR, electronic publication websites or from
the AFBCMR itself. The applicant may also need to obtain official copies of military service records from the
National Personnel Records Center, 9700 Page Avenue, St. Louis, Missouri 63132-5100. Air National Guard
personnel may obtain copies of their records from or through their military units.

The claimant may augment DD Form 149 by attaching a statement or a legal brief, and supporting documentation,
such as witness statements or affidavits. The burden of proof in these cases is on the claimant to show that there has
been a “probable material error or injustice.” The completed application is mailed to the AFBCMR at the address
indicated on the DD Form 149. Although the claimant may request a hearing, the Board hears very few cases and, if
granted, the claimant bears the expenses of traveling to Washington D.C. for the hearing. Applicants should be
aware that a wait of six months to two years before receiving a response from the AFBCMR is not unusual.
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BASIS FOR DECISION

The AFBCMR normally decides applications based on the individual’s record and the additional evidence provided.
However, at the request of the Board, Air Force activities and officials will furnish it with other available military
records pertinent to the application and/or an advisory opinion concerning the application, to include: an analysis of
the facts of the case, a statement of what administrative relief is available, an opinion as to the timeliness of the
application, an opinion on the merit of the request, and specific instruction on any corrective action recommended.

FINAL AGENCY ACTION

The Board may recommend denial of the application, or approval, in whole or in part. Favorable decisions from the
AFBCMR become effective upon the approval of the Secretary of the Air Force. In rare cases, the Secretary may
deny the relief recommended by the Board, or return the application for further action. Final decisions of the Board
(as approved by the SAF) may be judicially reviewed by the United States Court of Claims or an appropriate United
States District Court.

WHERE TO GET HELP

AFPAM 36-2603 and AFI 36-2607 are short and instructive, and may answer most of your questions. Many veteran
service organizations have staff members who will assist with applications to the AFBCMR. You may obtain a list
of these organizations by writing to the AFBCMR, 1535 Command Drive, EE Wing 3rd Floor, Andrews AFB MD

20331-7002. You may also write to the AFBCMR directly or visit the Board website at:
http://ask.afpc.randolph.af.mil/main_content.asp?prods3=76&prods2=75&prods1=56,

KWIK-NOTE: The Air Force Board for Correction of Military Records may correct any military record where, in
its judgment, such action is necessary to correct an error or to remove an injustice.

RELATED TOPICS: SECTION

Access to Military Records 14-4
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Boards and Courts-Martial — A View from the Inside

Updated by Lt Col Karen Hornsby, May 2001

AUTHORITY: Manual for Courts-Martial (MCM); Rules for Courts-Martial 912, MCM; Personal experience of an
ANG Major General, who served as a Director of Operations, Air Commander and Group Commander, an Assistant
AG for Air, and Adjutant General (TAG).

INTRODUCTION

This topic is included in this Deskbook for one reason: to acquaint all potential Board or Court-Martial members
with an insider’s view of what actually goes on at one or both of these proceedings. By having some familiarity with
what to expect, it is hoped that service as members of these proceedings will be more meaningful to both the
member and the cause of seeking the truth.

The subject of this topic is broken down into two parts: Board service and service as a member of a court-martial
(jury). While court-martial in the ANG are not nearly as frequent as board proceedings, the material provided on
court-martial service is similar to what is provided to prospective court members on active duty. It is written from a
Staff Judge Advocate’s perspective, and is in the form of a written “conversation” with prospective court members
to acquaint them with their duties as court members and tell them the nature of the proceedings and the procedures
used. Some of this material is also applicable to Board proceedings, especially the information concerning
qualifications to serve.

The material provided on Board proceedings is from the personal perspective of an officer who served as President
of an ANG Flying Evaluation Board (FEB). While the insights and thoughts expressed are in the factual setting of
an FEB and from one who served as the Board’s President, many of them are applicable to service on any kind of
board, in any fact-finding or adjudicative capacity. Because boards are far more prevalent in today’s ANG, that part
of the topic is presented first.

All Commanders are urged to share the information in this topic with any member of their unit who will serve as
either a Board member or member of a court-martial.

BOARD PROCEEDINGS - A PRESIDENT’S PERSPECTIVE
A few thoughts from the President of a Flying Evaluation Board:

Nothing sneaks up on you with more stealth than the realization of what you are really up against when you find
yourself calling an FEB into session...as its President. Most of the boards we chair are administrative in nature, with
few surprises, fewer risks, and rarely a challenge to our authority. We fully understand the process at hand, and have
a high comfort level concerning our ability to skillfully guide the proceedings to a successful conclusion.

Flying Evaluation Boards are different. There is a lot at stake for both the unit and the respondent (In the FEB in
which | served, the respondent and his lawyer were males, so | will use the masculine pronoun to keep the personal
tone of my experience even though my thoughts have more general applicability). The unit (if the case involves an
alleged lack of competence) is determined to divest itself of this “accident-waiting-to- happen” and will not yield an
inch if Flight Safety is the issue. The Wing or Group Commander may even (improperly) have expressed a view on
the desired outcome of the FEB. The respondent is equally determined in his effort to preserve a number of things:
his honor; his flight pay, which can amount to a considerable sum over a working lifetime; his promotion potential
(rated officers have more opportunities); and, perhaps most important, his Dream, upon which he has focused, and
for which he has worked very hard for several years.
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Candidates standing before a promotion board represent themselves: if they fail, they will get another chance.
Besides, they know it could be counter-productive in the long run to be seen as anything less than a team player. The
FEB respondent, in contrast, is playing by another set of rules. His back is to the wall. He will do whatever he thinks
is necessary to win. He will hire a lawyer.

The lawyer will very likely be someone who specializes in government hearings, may well have been a crew
member himself, and certainly has represented clients at similar boards. He will raise questions about the training
and evaluation process that may be difficult to answer, and will put others on the defensive. But when the final
verdict is reached, you will better understand just how necessary his questioning was to help ensure clarity and
objectivity.

You will serve unit interests and those of the respondent best if you think of this process you are about to begin as a
search for truth rather than a contest of wills. You have no rational choice other than being dispassionate and open-
minded, regardless of any personal bias you bring to the table, or any outside interest or pressures, or unlawful
command influence in the background. Everyone in the room has arrived with their view of the desired outcome, but
the professionals will set their biases aside and play their designated role for the duration of the proceedings. Most
importantly, it’s a matter of survival for you, the President. | can still clearly remember days as a member of my
high school debating team where | would work to get my adversary emotionally involved in the argument. If
successful, | would be a sure winner. In an FEB (or any other board proceeding), you CANNOT become
emotionally involved. You CANNOT lose your “cool.” Not once.

Your closest ally is not your OPS officer (who likely will have a position on the rated potential of the respondent),
it’s your JAG (the board’s legal advisor). Choose carefully. Your professional life will depend every bit as much on
his skill in the board room as his physical life depends on your skill at the aircraft controls. Resist the urge to be a
Lone Ranger. Your instincts during the Board proceeding may be as faulty at times as your sense of balance while
flying in instrument conditions. You trust your instruments, so trust your JAG. Ask him to walk you through the
entire process well in advance of the event. The greater your knowledge, the higher your comfort level, and the
better your performance. Do not assume that this will be easy.

During the course of the proceeding, you may be personally challenged by an attorney as | was, you may get “hung
up” on a point of law or interpretation of a regulation, and you will certainly be confronted by situations you did not
expect and do not instinctively know how to handle.

But all will be well if you never lose sight of the fact that YOU set the pace of this Board. If you are unsure of
anything at any time, don’t try to “wing it.” Take your time, consult with your JAG, and call a recess if necessary.
The more obvious it is that you are well aware of your limitations and able to compensate, the less likely it is the
opposing attorney will try to take advantage of those limitations.

Be prepared for the process to take more time than you assumed it would, and be ready to conduct the Board during
other than normal duty hours. The Board | presided over ran from a Friday morning until 0200 Sunday morning. We
agreed to this schedule because the attorneys for the respondent were from out of town, and could fit his case into
their busy schedule in no other way. They were able to charge their young client a more favorable rate by working
when their local courts were not in session. Had we not been willing to work long hours over the weekend, the
respondent could not have afforded private legal counsel. A little compassion never hurts.

When the arguments are over and all the evidence is in, you will be more sympathetic to juries who seem to take an
unreasonably long time reaching their verdict. What seemed only a few days ago to be a simple open-and-shut case
had become unexpectedly complex. After concluding the Board proceedings to begin our deliberations, we spent
hours discussing the details, while trying our best to get the issue in clear focus and in perspective. The decision we
reached is not important here. When we walked back into that Board room to face an exhausted and emotionally
drained respondent, we were confident that our decision was fair, and was well-supported by all the evidence the
experts could muster.

The experience of presiding over a Board where so much is at stake for all concerned is one you will remember for
years. If you have come well prepared, maintained an open mind, taken full advantage of your JAG’s guidance,
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paced yourself well, been flexible and understanding of the respondent’s problems, and demonstrated by your
actions that your only mission is to arrive at a decision well supported by the facts and circumstances, you will walk
away from the experience with a lasting sense of satisfaction.

SERVING AS A COURT MEMBER
Generally

At some time in your military career you may be chosen to sit as a member of a court-martial (juror). This is a duty
which you should not take lightly.

When you are selected as a member of a court-martial you will be asked to complete a data sheet similar to the
“Court Member Questionnaire” set forth below. This data sheet provides the counsel for both sides with information
about a member’s personal background which enables them to determine whether there could possibly be a ground
for challenge for cause against a member. It is not intended to pry into the personal life of a member for any ulterior
purpose. The authority for obtaining this information is found in Rules for Court-Martial 912, MCM, 1984.

A court-martial panel member may act as a fact-finder, sentencing authority or both. In a “not guilty” plea case, you
will determine guilt or innocence and, if found guilty, an appropriate sentence. In a “guilty” plea case, you will only
be required to determine an appropriate sentence for the offense(s) the accused was found guilty of by the Military
Judge.

You will be disqualified from a court-martial panel if you are the accuser, witness, counsel, reviewer, or the
investigating officer on the case.

Both Government and Defense counsel are entitled to ask you questions at trial to discover facts that could
disqualify you as a court member. Listen closely and carefully during the trial to testimony by the witnesses. Read
thoroughly the documents presented to you. The judge is there to assist you. You are required to follow the judge’s
instructions and directions.

Next is a letter you may, in similar form and content, receive from the convening authority’s Staff Judge Advocate
upon your selection as a court member. The letter outlines what some of your duties will be, why you were selected,
and some the things you may expect from service as a court member.

Enclosed with the letter will be the Convening Authority’s order appointing you to the court-martial and a Court
Member Questionnaire.

The Letter
1. The Commander, , has personally selected you to serve as a member of the (General) (Special)
Court-Martial tentatively scheduled to convene at Air (National Guard)(Force) Base, on (date).

Uniform will be Service Dress (Blouse with (short)(long) sleeve shirt and tie).

2. Only personnel of the highest caliber are selected for duty as a court member. (Section) of the (State) Code of
Military Justice requires the Convening Authority to choose as members of a court only those individuals who, in
the Convening Authority’s opinion, are “best qualified for the duty by reason of age, education, training, experience,
length of service, and judicial temperament.” Duty as a court member is paramount; it is not an additional duty, and
it takes precedence over virtually all activities, with the exception of mission-essential operational commitments that
cannot be delegated to anyone else.

3. Individuals selected as court members may only be excused from attending court when the Commander
personally excuses that individual. Any requests for excusal should be based on good cause such as extraordinary
military commitments or acute personal hardships, and should be forwarded to the Convening Authority through the
Staff Judge Advocate. Members selected for court-martial duty should not depart the base on leave or TDY without
coordination with the Staff Judge Advocate.
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4. One fact that bears stressing is that duty as a court member is always very tentative in nature. Even when you
have been selected as a court member in a particular case, there is always the possibility that the accused will request
a trial by military judge sitting alone. In such an event, selected members would not be required to attend the court.
Since such a request must be approved by the military judge during preliminary trial proceedings, we cannot state
for a fact whether the accused will be tried by judge alone or by court members, until the day of the trial.

5. In order to minimize inconvenience to court members, we have the members on a 15-minute standby on the day
of the trial so that they will not have to wait around while the attorneys go through their preliminary proceedings
before the military judge. Thus, it is essential that you keep my paralegal informed of the telephone number where
you can be reached on the day of the trial.

6. | sometimes get requests from court members to brief them on their duties. Under the current Manual for Court-
Martial, the duties of a court member are very similar to the duties of members of a jury in a civilian criminal trial.
Basically, all that you need to do is to come into the court with an open mind and follow the instructions given you
by the military judge. In this regard, it can be said that legally, the less a court member knows about a case before it
is tried, the better. Accordingly, when a court member asks me if I can tell what the case the member is sitting on is
about, the answer is no.

7. Once you have been selected as a court member for a specific trial and have weathered any possible delays in the
trial, challenges, etc., you can look forward to a unique and in-depth view of our military justice system. Duty as a
court member is a serious matter and one which | think you will find to be a most interesting challenging
assignment. If you have any questions not answered by this letter about your potential duties as a court member, |
will be glad to answer them to the extent permitted by law.

8. The data sheet that you fill out will be maintained on file in the Legal Office. This data sheet should include your
projected leaves, TDY's, and the number of courts or discharge boards you served on previously. This information is
of the utmost importance; please return it to the Legal Office as soon as possible.

9. | appreciate your support in this matter, and look forward to having you serve as a member of the panel.

Staff Judge Advocate

2 Attachments

1. Special Order (omitted here)

2. Data Sheet (Questionnaire)

Court Member Questionnaire

The Manual for Courts-Martial requires that we provide the following information to the defense counsel. Would
you please take a moment and provide us with the following biographical data and return it to the Legal Office
within fifteen (15) work days.

A. Name:

B. Sex: Male Female

C. Race:

D. Marital Status:

1. Spouse’s name:

Air National Guard Commander’s Legal Deskbook



2. Dependents: NAME:
NAME: , SEX:

, SEX:
, AGE:

NAME: , SEX:

NAME: , SEX:

E. Home of Record: CITY:

F. Education & Schooling (college):

1. NAME OF SCHOOL , YR GRAD
2. NAME OF SCHOOL , YR GRAD

G. Past Five Duty Assignments:

DUTY TITLE BASE STATE/COUNTY YEARS

abrwdE

H. Any Past Discharges From the Service:

1. BRANCH OF SERVICE

2. BRANCH OF SERVICE
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, AGE:

, AGE:
, AGE:

, STATE:

, DEGREE

, DEGREE

, YEAR

I. Number of Courts Served on Previously:

, YEAR

J. Number of Boards Served on Previously:

KWIK-NOTE: ANG members should gain an insight to their upcoming service on Boards and Courts-Martial.

RELATED TOPICS:

Boards - Investigative

Command Influence

Courts-Martial

Evidence - Differing Standards and Burdens of Proof
Flying Evaluation Boards

Officership

Worldwide Duty Medical Evaluations

SECTION

16-4
2-2
8-15
8-4
13-6
1-24
19-11
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Conditional Release

Updated by Major Jeffrey Knickerbocker, November 2008

AUTHORITY: AFI 36-3209, Separation and Retirement Procedures for Air National Guard and Air Force
Reserve Members (14 Apr 2005),; DoDI 1205.19, Procedures for Transfer of Members Between Reserve and
Regular Components of the Military Services (3 Apr 95).

INTRODUCTION

All members of the Air National Guard must satisfactorily participate in all scheduled training in order to fulfill their
statutory military obligations, service agreements, or current enlistment contracts. However, there are times when
members seek to leave their current ANG unit of assignment and re-affiliate with another unit in the National Guard
or in another component or another branch of service of the Armed Forces of the United States. Before a member
can join another unit they must be released from their current unit with a completed conditional release.

Members planning to re-affiliate with another unit or enlist in another component of the Armed Forces must
continue to satisfactorily participate in UTAs and other required training of their current unit of assignment until
they have been released from their current unit and enlisted in the new unit or component. Treat those members who
do not continue to participate as you would any unsatisfactory participant, and use the full range of quality force
management actions appropriate under the circumstances.

CONDITIONAL RELEASE

Approving a conditional release excuses the member from training with the unit of assignment before the member’s
expiration of term of service (ETS). It is given on condition that within 60 days, the member will enlist in another
unit. NOTE: The 60 days can be extended with approval from losing commander.

What usually happens is that your member decides to move out of the commuting distance to your unit (losing unit).
The member speaks with the gaining unit enlisting . The gaining unit must send the losing unit a DD Form 368,
Request for Conditional Release or an AF Form 1288, Application for Ready Reserve Assignment, requesting that
the individual be released so they can enlist in the new unit. The approving authority for a conditional release is the
TAG or Commander having custody of field record group (FPRGp)

Unless and until the conditional release is approved, the member must satisfactorily participate in all required
training even if the member has moved beyond the commuting distance.

MONITOR PROGRESS

In addition to the potential unsatisfactory participation problems, your MPF must keep track of the member’s
affiliation progress with the gaining unit to avoid having the member remain on your manning document beyond the
required period, and thereby prevent the enlistment of a replacement member.

ACTIONS AFTER 60 DAYS

At the end of the 60-day period, one of two things will have happened:

1. You will have received confirmation of the member’s new enlistment, and the member will be discharged from
the Air National Guard of your state ; or
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2. If the member has not enlisted in the other unit, you may:

a. Arrange for make-up training and retention in your unit if the member wishes and you are convinced the
member can and will satisfactorily participate in required training despite the commuting distance; or

b. In absence of the mutual desire or the ability of the member to remain with your unit, you will process the
member for discharge; or

c¢. You will grant an extension and allow the member more time to affiliate with another unit.
CONCLUSION
This area is usually routinely handled by your MPF, but should you encounter any problems with interpreting the
regulations in light of the particular factual scenario involved, consult your Staff Judge Advocate before initiating
discharge action. Your Staff Judge Advocate should review the discharge actions of members who do not enlist in

the new unit for legal sufficiency.

KWIK-NOTE: Keep track of members who are “conditionally released,” and promptly take the appropriate
action upon expiration of the release period.

RELATED TOPICS: SECTION
Absent Military Members 1-2
Administrative Discharge of Enlisted Personnel 24-3
Administrative Discharge of Officers 24-4
Assignments 1-5
Legal Reviews 17-11
Palace Chase 1-26
Quality Force Management Actions 24-12
Recruiting — Consolidation of Air Force, Air Force Reserve and Air National Guard Programs 1-32
Relationship with Other Military Components 11-6
Stop-Loss 20-6
Transfer to the Individual Ready Reserve (IRR) 1-37
Unsatisfactory Participation 1-40
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Conscientious Objectors

Updated by Major Jeffrey M. Knickerbocker, November 2008

AUTHORITY: DODI 1300.06, Conscientious Objectors (5 May 07); AFI 36-3204, Procedures for Applying as a
Conscientious Objector (15 Jul 94); See also the Opinions of The Judge Advocate General of the Air Force (OpJagAf).

INTRODUCTION

A Conscientious Objector (CO) is a member who, by reason of conscientious objection, sincerely objects to
participation of any kind in war in any form, including those whose convictions permit military service in a
noncombatant status. A conscientious objection is a firm, fixed, and sincere objection by reason of religious training
and belief (or other system akin to religion) to participation in war in any form, or the bearing of arms. A CO is
classified as either Class 1-0, (objects to participation of any kind in war in any form) or Class 1-A-0 (objects to
participation as a combatant in war in any form, but whose convictions permit military service in a noncombatant
status.)

NATIONAL POLICY

Congress has recognized that deep and sincerely held convictions against the use of force may place a citizen in a
dilemma between conscience and patriotic obligation. Therefore, Congress provided a means whereby these citizens
may be restricted in duties (Class 1-A-0) or excused from their military obligation (Class 1-0) by receiving status as
COs.

APPLICATION

An individual makes an application for CO status and requests either: separation based on conscientious objection
(Class 1-0) or reassignment to noncombatant training and service based on conscientious objection (Class 1-A-0).
The applicant bears the burden of proof. The applicant must establish by clear and convincing evidence that:

* The nature or basis of the claim falls under the definition of conscientious objections as described in AFI.
36-3204.

* The applicant's belief is honest, sincere, and deeply held.

* The applicant's belief is by virtue of religious training or other belief system akin to religion.

* The applicant opposes participation in war in any form or the bearing of arms.

PROCEDURES

Procedures for submitting, processing, and approving/disapproving an application for CO status are thoroughly
outlined in AFI 36-3204. The general procedural flow is as follows: the member submits application to his/her
immediate commander (unless on EAD, then to servicing MPF) (paragraph 1.3 and Table 1); MPF obtains required
interviews with the chaplain and psychiatrist, counsels member on impacts of designation as a CO, and forwards
prepared case file to the 10 (paragraph 2.7); the appropriate commander (paragraph 3.1.3) appoints an 10 who must be
a judge advocate serving in active military service; the 10 conducts hearing (non-adversarial in nature, although
applicant may be represented by counsel, at his or her own expense) and files report with recommended action
(paragraph 3.2 et seq); applicant is notified of 10’s recommendation and has opportunity to respond. The package then
continues through appropriate channels at the wing level (paragraph 2.10) for legal review and recommendation by the
commander who appointed the 10. After completion, the file is forwarded through channels to HQ ANGRC/DPM for
final disposition.

SecAF or a designated representative makes the decision regarding CO status for officer applicants. The final approval
decision for enlisted personnel is by ANG/DPP
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COMMANDER’S RESPONSIBILITIES WHILE APPLICATION IS PENDING

After a member requests CO status, any potential promotion is withheld or delayed because the member’s potential for
future service is questionable. While a CO request is under consideration, a commander should make every effort to
assign applicants to duties that will conflict as little as possible with their asserted beliefs. However, the member
remains subject to the normal requirements of military service, including military discipline under the applicable state
code or the Uniform Code of Military Justice.

Note that the law provides that if a person is discharged on the grounds that he or she was a CO, all veterans benefits

are barred under 38 U.S.C. 5303. Recoupment of educational benefits and special pay or bonuses will also be made
when applicable.

KWIK-NOTE: Once a member has requested Conscientious Objector status in accordance with the instruction, the
request should be promptly investigated and acted upon.

RELATED TOPICS: SECTION

Quality Force Management Actions 24-12
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Dependent Care Responsibilities

Updated by Major Christine Lennard - Sep 2007

AUTHORITY: AFI 36-2908, Family Care Plans (1 Oct 00); AFI 36-3209, Separation and Retirement Procedures
for Air National Guard and Air Force Reserve Members (14 April 2005); applicable state law.

INTRODUCTION

The successful accomplishment of the Air National Guard mission is predicated on the availability of trained and
motivated people. To achieve the force characteristics of responsiveness and flexibility, the Air National Guard must
have people in the right place at the right time, unencumbered and ready to perform the jobs for which they have
been trained. Unless they are specifically deferred or exempted, all members of the Air National Guard are expected
to be available at all times to perform a full range of military duties and assignments.

All Air National Guard members are responsible for making adequate dependent care arrangements in advance to
ensure that they are available for mobilization, a temporary tour of duty (TDY) (to include no-notice or short-notice
deployments), recall, alert, extended duty hours, shift work, or similar military obligation.

While the Air National Guard will assist members with dependent care planning, personnel with dependents have
the primary responsibility of ensuring that they can fulfill both their personal obligations to their dependents and
their professional obligations to the Air National Guard.

PLAN IN ADVANCE

Advance planning is the key to dependent care arrangements. All Guard members with dependents must take the
initiative to use every military and civilian resource at their disposal to ensure that dependents receive adequate care,
support, and supervision in a manner that is compatible with the member’s military duties. Dependent care plans
must cover all possible situations, both short and long term, and must be sufficiently detailed and systematic to
provide for a smooth, rapid turnover of responsibilities to another individual during the absence of the military
sponsor. Several civilian and military agencies are available to assist you and your supervisors and members in
developing dependent care plans (for example, Personal Affairs, Staff Judge Advocate’s Office, Accounting and
Finance, unit Chaplain, and the American Red Cross).

BE AWARE OF RESPONSIBILITIES

Present members of the Air National Guard must be informed of the Guard’s policy on the relationship between
dependent care responsibilities and the accomplishments of military duties and obligations. Members and potential
members of the Air National Guard must be counseled and briefed on family care responsibilities by individual
counseling, unit briefings and, when necessary, mobility briefings. Annual briefings on family care responsibilities
are required by AFI 36-2908.

SINGLE PARENTS, MILITARY COUPLES, AND UNIQUE FAMILY SITUATIONS

In cases of single member sponsors and military couples with dependents, there is no civilian spouse available to
fulfill dependent care responsibilities during the absence of the military sponsor(s). Nevertheless, these parents and
sponsors must be available to meet all their military obligations, and must document their family care plans on the
AF Form 357. Additionally, the Commander or First Sergeant may determine that certain members with civilian
spouses have unique family situations (for example, where the spouse is unable to provide care for family members
or for themselves). These members may also be required to document a family care plan on the AF Form 357. Any
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parent or sponsor who fails to make dependent care arrangements permitting a full range of military duties will be
subject to prompt command action.

DEPENDENT CARE CERTIFICATION

The AF Form 357 is a “Dependent Care Certification.” On this form, members certify that they have adequate
arrangements for the care of their dependents if and when their military obligations call them away from home.
These non-military persons who will be responsible for this dependent care are identified on the form. Annually, the
Commander or First Sergeant must personally review all AF Forms 357 on file.

Members should also be advised at the time they present the completed AF Form 357 to have a Special Power of
Attorney prepared with the assistance of the Judge Advocate’s office, whereby they give authority to the temporary
dependent care provider for such things as medical treatment, school decisions, and the spending of money received
from the military sponsor for the dependent’s support. The effectiveness of this Special Power of Attorney is usually
made contingent upon the member’s mobilization, deployment, or otherwise being called away from home because
of military obligations.

This topic should be made part of your Preventive Law program, and Newcomer’s Briefing. You may also need to
consult State law for permissible or alternative dependent care arrangements.

ENFORCEMENT OF RESPONSIBILITIES

You and your unit supervisors should establish duty schedules or unit procedures that are equitable for all members.
Inequitable or inconsistent scheduling to accommodate dependent care arrangements is disruptive to unit morale and
also counter-productive. Consider taking prompt command action with personnel whose continued failure to fulfill
dependent care responsibilities, despite counseling and assistance, interferes with performing their military
obligations (AFI 36-3209). Military Justice actions under state Codes may be appropriate in some cases; for
example, where there is a refusal to provide the required information amounting to willful disobedience of a
superior, failure to obey a lawful order or regulation, or an AWOL.

KWIK-NOTE: The Judge Advocate’s Office should be part of the advice and review process of all Dependent
Care Certifications to ensure they are legally sufficient and satisfy the requirements of AFI 36-2908.

RELATED TOPICS: SECTION
Counseling 24-7
Dependent Support 23-10
Enlistment and Reenlistment 1-13
Financial Responsibility 23-12
Legal Assistance Program 17-8
Legal Reviews 17-11
Newcomer's Briefing 1-22
Personal Affairs Checklist 20-3
Powers of Attorney 23-19
Preventive Law Program 17-15
Pre-Mobilization Legal Counseling 20-4
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Disposal of Personal Property

Updated by Major Christine Lennard - Sep 2007

AUTHORITY: 10 U.S.C. 2575, 9712; AFI 34-244, Disposition of Personal Property and Effects (2 Mar 01);
applicable state law and regulation.

HOW WE GET THE PROPERTY

Personal property of Air National Guard members, civilian employees, residents of Air National Guard installations,
and visitors on Air National Guard installations can come into the custody or control of the Air National Guard for a
variety of reasons including death, capture, missing in action, incompetency, absence without leave, medical
evacuation, loss, abandonment, or failure to claim.

WHAT TO DO WHEN WE GET IT

If this occurs, Commanders should consult with their Judge Advocates to check AFI 34-244 and applicable state
statutes and regulations that govern the collection, inventory, safekeeping and distribution of such property. These
procedures may be contained in state civilian statutes rather than military regulations. When such property is
identified the Installation Commander may be required to:

1. Have a written inventory of the property prepared together with an estimate of the fair market value of the
property;

2. Place such property in safekeeping; and

3. Ascertain and locate the owners of the property, their heirs, next-of-kin, or legal representatives, and tag and
segregate property believed to belong to identified individuals.

SPECIAL GUIDANCE

Three key themes to remember:

1. Safeguard the property until it has been distributed to the proper person;

2. Make sure you distribute that property only to the person who is authorized to receive it; and

3. Get written receipts showing the name, address, date and list of property distributed.

CHECK STATE LAW ALSO

AFI 34-244, 10 U.S.C. 2575 and 10 U.S.C. 9712 provide guidance on procedures for disposal of personal property
of active duty Air Force members and other eligible persons. However, given the state nature of the Air National
Guard, the applicable procedures will most likely be found in state statutes, with many requiring a court order before
the property may be released. In absence of a state statute, the AFI may be helpful.

If you have any questions or problems in this area, contact your Staff Judge Advocate.

KWIK-NOTE: As most states, by statute or regulation, delegate authority over state-owned ANG bases to the
Installation Commander, this topic should be supplemented by applicable state law.
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RELATED TOPICS: SECTION
Absent Military Members 1-2
Personal Affairs Checklist 20-3
Report of Facts and Circumstances of Death 1-35
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Dress and Appearance

Updated by Major Jeffrey M. Knickerbocker - November 2008

AUTHORITY: AFI 36-2903, Dress and Personal Appearance of Air Force Personnel (2 Aug 2006), MAJCOM
and local supplements; 36-3014, Clothing Allowances for Air Force Personnel (22 May 2007).

THE STANDARD

Each ANG and Air Force member must maintain a high standard of dress and personal appearance. This standard is
comprised of four elements: neatness, cleanliness, safety, and military image.

The fourth element, military image, is a subjective but necessary element of the standard. The American public and
its elected representatives draw certain conclusions as to military effectiveness based on what they see; that is, the
visual image the Air Force presents. Consequently, Commanders have the authority to direct individuals to enter the
Fitness Improvement Program, regardless of overall composite score if the individual does not present a professional
military appearance. AFl 36-2903, Chapter 1.

COMMANDER’S RESPONSIBILITIES

Commanders must know the grooming standards in AFI 36-2903, Table 1, and ensure that these standards are
maintained throughout the unit. A policy of strict conformance at the squadron level is the only feasible means to
ensure uniform standards throughout the Air Force.

Since much of this area involves personal judgment, any nonconformity to these standards should be thoroughly
documented. Minor infractions which become a pattern or habitual must be corrected either through disciplinary
action or administrative means.

State and federal courts have refused to review judicial challenges to Air Force dress and appearance standards,
deferring to “administrative discretion” of the services to set their own appearance standards.

Individual members have the responsibility to procure and maintain all required uniform items, with some
exceptions as stated in Table 1. A clothing allowance is provided for that purpose. Compliance with this
requirement cannot be assumed, but will require periodic inspection. Routine equipment reviews by Unit
Deployment Managers can also help assure Commanders that personnel are meeting this requirement.

MAINTAIN AND ENFORCE A UNIFORM POLICY

To protect the right to enforce military regulations, a uniform policy must be followed. Few areas of military
tradition are as important as bearing and the proper wear of the prescribed uniform. Minor infractions, left
unchecked, could become the standard unless AFI 36-2903 is strictly and uniformly enforced. Commanders should
avoid any appearance of “selective enforcement” of the instruction.

Commanders have many options for dealing with nonconformance to Air Force standards. They may send the
individual home, denying participation with the unit until the appearance meets the standard. If the individual has
been warned that the standard is not met, and still comes to drill or other duty periods without improvement, the
individual may be punished for failure to obey a lawful order or regulation under the appropriate section of the
punitive articles of a state’s military law or regulations. As with any disciplinary infraction, document the infraction
and counseling. Discharge from the Air National Guard is the ultimate option in a well-documented case.

KWIK-NOTE: Commanders should STRICTLY and UNIFORMLY ENFORCE dress and appearance standards
throughout their units.
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Enlistment and Reenlistment

Updated by Major Jeffrey M. Knickerbocker, November 2008

AUTHORITY: ANGI 36-2002, Enlistment and Reenlistment in the Air National Guard and as a Reserve of the Air
Force (1 Mar 2004).

ENLISTMENT QUALIFICATIONS

Age

No Prior Service - An applicant must be 17 years old and younger than 35 at the time of enlistment. Parental
consent is required for those persons who are 17, but less than 18 years of age, unless married. Waivers of this
provision will not be granted.

Prior Service - Normally, applicants who can substantiate satisfactory prior service may be enlisted. However,
qualifying/disqualifying reenlistment codes (RE) should be checked. Enlistment waivers should not be processed
unless specifically authorized by Table 1.9 of ANGI 36-2002, or when there are extenuating circumstances such as
RE codes obviously issued in error.

Citizenship

Each applicant must be a citizen of the United States or possess a valid Immigration and Naturalization Service
(INS) Form 1-551/1-151 that does not expire during the proposed period of enlistment. Prior service applicants who
are not U.S. citizens will not be enlisted. A non citizen military member will not be allowed to reenlist; citizenship
must be obtained during the initial enlistment.

Education

Both Prior Service and non Prior Service need a high school diploma or equivalent with at least a 31 score on the
Armed Forces Qualifications Test, and a minimum aptitude index shown in AFMAN 36-2108, Airman
Classification, for the career field subdivision in which considered for enlistment.

A non-prior service high school senior may be enlisted with an official statement from school officials that the
individual has or will obtain sufficient acceptable credits to be awarded a high school diploma.

Prior AF service or Palace Chase/Front personnel may be enlisted without a high school diplomas or equivalent
provided they have obtained a 3-skill level or higher.

Physical Standards

Applicants must meet the medical standards contained in AFI 48-123. Prior service applicants are subject to the
retention standards of AFI 48-123, Attachment 2, provided they have not been separated from the Air Force or Air
Reserve Components for more than180 days . Applicants separated for more than 180 days are subject to enlistment
standards as indicated in AFI 48-123, Attachment 3. Applicants from other components must meet continued
service standards of AFI 48-123, Attachment 2, which must include a current physical (within the last 5 years), and
a Standard Form (SF) 93 with complete documented medical history, which has been completed within the last six
months. Waivers can be approved through ANGSC/SG, and processed through your unit's medical personnel.

Personal Security Investigation

Security investigations will be processed by security forces. A National Agency Check (NAC) or Single-Scope
Background Investigation (SSBI) request, as appropriate, will be initiated on prior service applicants not later than 3
working days after enlistment. Applicants who have a break in federal employment, active military service, or
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active participation in a reserve program of a period less than 24 months, or who have a security clearance as a DoD
civilian employee or a contractor with a clearance issued under the Defense Industrial Security Program, need not be
reinvestigated if the previous investigation has been recorded as favorable. An Entrance National Agency Check
(ENTNAC), or SSBI, as appropriate, will be initiated on all non-prior service first term enlistees. The completed
ENTNAC paperwork must be at the Base Security Manager’s office NLT 3 working days after enlistment.

Applicants with Dependents

Table 1.4 of ANGI 36-2002 outlines enlistment eligibility based on dependency status. Generally, single non prior
service applicants with dependents are not eligible to enlist without a written TAG waiver. Prior service applicants
with dependant may enlist so long as dependency was not a factor in the person’s discharge or release from active
status. If the basis of the discharge or separation was due to dependency complications, a court order to release
custody of the children is necessary in order to qualify for enlistment. Married applicants with dependants and
married to a military spouse are ineligible to enlist without a written TAG waiver. All applicants, whether prior
service or non-prior service, will be required to complete AF Form 357, Family Care Certification, before enlisting.

APPLICANTS - NO WAIVER PERMITTED

Morally Unacceptable - Applicants are ineligible:

When they have been convicted by a civilian court of an offense punishable by death or convicted of one or more
Category 1 offenses as set forth in Attachment 2 to ANGI 36-2002; are presently under restraint (see definitions in
ANGI 36-2002); have questionable moral character, or a history of antisocial behavior (including a history of
psychosis), frequent difficulties with law enforcement agencies, trans-sexualism and other gender identity disorders,
exhibitionism, transvestitism, voyeurism, and/or other paraphilic, or homosexual, or bisexual conduct; or have a
background makes their enlistment inconsistent with protecting the national security.

Disqualifying Medical —Conditions (see Table

- Documented history of mental illness

- HIV positive

- History of addiction to alcohol. (Waiver is available to Individuals who can document successful completion of a
rehabilitation program, have maintained sobriety for at least 2 years, and are medically qualified.)

- “4” profile in any area of the PULHESX Criteria in an AF Form 422 (or DAC Code C).

Other Disqualifications

Prior service applicants who deserted, were discharged with a less than honorable service characterization
(UOTHC), were separated for drug abuse, homosexuality or unsatisfactory participation and officers removed from
active duty for unsuitability, misconduct or on unfavorable terms may not be re enlisted or re commissioned

Non Prior Service Applicants and Drug Use

Applicants are not eligible for enlisting if they have been convicted of possession, use, sale or transfer of dangerous
or narcotic drugs; or ever been a distributor or manufacturer of dangerous drugs. Experimental use of marijuana
may not disqualify an applicant but waivers will not be granted where the applicant has used marijuana within six
months of enlistment or is psychologically dependent or a chronic user of marijuana.

Other Reasons - Applicants are not eligible for enlistment who:

1. Are conscientious objectors
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2. Have no social security number;

3. Have served in another country’s armed forces;

4. Have willfully or intentionally failed to register for the selective service;
5. Are active duty members not Palace Chase;

6. Are reserve personnel who do not have a conditional release; or

7. Are students in ROTC, a service academy, high school but not seniors, or enrolled in professional courses leading
to a medical or veterinary degree;

8. Have been convicted of a crime involving domestic violence;

9. Cannot attain 20 years for retirement purposes by age 60;

10. Are Palace Chase applicants and have 18 or more creditable years of service;

11. Are under parole, probation or a suspended sentence;

12. Are under the influence of alcohol or drugs anytime during the accession process;
13. Refuse to be tested for drugs/alcohol.

INELIGIBILITY FACTORS WHICH MAY BE WAIVED AT THE NGB LEVEL
1. Certain civilian court convictions (see table 1.3 in ANGI 36-2002).

2. Applicants with excessive or distracting tattoos.

3. Certain family relationships.

4. Persons receiving retirement or retainer pay from any branch of the Armed Forces. There are some exceptions
for those with between 20 and 30 years of service.

5. Persons previously eliminated from AF Basic Military Training for other than medical reasons.

6. Persons previously discharged for failure to meet training requirements.

7. Applicants who are employees of the federal government or who are in other critical positions. Federal
employees should submit a certificate of availability from their agency. Other applicants, who because of their
employment or position would not be available for active duty, may need a waiver.

INELIGIBILITY FACTORS WHICH MAY BE WAIVED BY THE ADJUTANT GENERAL

1. A person who is granted a release from criminal charges filed or pending against them under the condition
that they apply and are accepted into the military.

2. Persons previously separated or discharged by reason of dependency or hardship.
3. Those who have five or more days lost time on Title 10 active duty.
4. Prior service personnel in the grade of E-4 or below.

REENLISTMENT AND EXTENSION OF ENLISTMENT
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Voluntary extension of enlistment can be from a minimum of six (6) months to a maximum of six (6) years.*
Retention beyond the age of 60 is not authorized except when:

1. The member has been hospitalized, or has a temporary physical disability, or has a pending medical - physical
evaluation; or

2. The member is not qualified for retirement and has received an NGB waiver upon reaching 60 but will qualify
for a pension before age 62, and may be extended for the time needed to qualify for retirement. This provision
applies only when a waiver for retention beyond age 60 was granted by ANG at the time of enlistment.

3. Members may be allowed an extension beyond age 60 for purposes of qualifying for a technician annuity if
approved by ANG/DPP.

Members enrolled but not making satisfactory progress in the Fitness Program at ETS will not be permitted to
reenlist. Waivers may be granted by TAG for a period not to exceed the time it will take to attain the fitness standard
(minimum extension is 6 months).

*Only one extension will be executed per enlistment/re-enlistment, and exceptions to this will require approval by
ANG/DPP.

An airman may be involuntarily extended for the time to complete an investigation or await trial for a UCMJ
violation.

The eligibility factors for reenlistment are similar to those mentioned before in "ENLISTMENT
QUALIFICATIONS" above, but with the following additional factors:

1. Immigrant aliens who enlisted in the ANG on or after 1 June 1983 must acquire U.S. citizenship status during
their initial enlistment to be eligible for reenlistment extensions;

2. Individuals not selected for retention;
Should any problems arise in this area, Commanders should consult with their Judge Advocate, Recruiters and MPF.

KWIK-NOTE: Be familiar with the criteria for enlistment, reenlistment and extensions of enlistment.

RELATED TOPICS: SECTION
Administrative Discharge of Enlisted Personnel 24-3
Administrative Discharge of Officers 24-4
Adoption Expenses Reimbursement 23-2
AGR Program 11-4
Alcohol Abuse 10-3
Arrest By Civilian Authorities 8-6
Barring Reenlistment 24-6
Citizenship 23-7
Conditional Release 1-8
Conscientious Objectors 1-9
Dependent Care Responsibilities 1-10
Domicile 23-11
Drug Abuse 10-4
Enlistment of Airmen - Defective 1-15
HIV 19-2
Homosexuality 1-18
Worldwide Duty Medical Evaluations 19-11
Medical Evaluation (Profile Change) 19-12
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National Security Cases 1-21
Palace Chase 1-26
Revocation Of Security Clearance 24-13
Selective Retention In The Air National Guard 1-37
Unsatisfactory Participation 1-40
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Enlistment and Reenlistment Bonus Programs

Updated by Major Jeffrey Knickerbocker, November 2008

AUTHORITY: ANGI 36-2607, Air National Guard Retention Programs (30 Jan 1998); Applicable National
Defense Authorization Acts.

BONUS PROGRAMS

Each Defense Authorization Act has included a bonus program. Bonuses could include a payment or a
student loan repayment. The education office and the recruiting office are excellent sources of information
relating to bonuses.

Bonuses are authorized for ANG members who enlist, reenlist, or are appointed to serve in selected AFSCs. The
bonus program change depending on shortages and funds available to fund the various bonus programs. The best
point of contact for the most up to date bonus information is your base Recruiting Office.

Bonus participation may be terminated for failure to satisfactorily participate, separation, transfer to another AFSC,
becoming a military technician, or the AFSC is withdrawn. Recoupment of unearned bonus payments will occur for
the above reasons, or also when the member accepts an Air National Guard officer’s appointment having served less
than one (1) year from the initial bonus payment.

KWIK-NOTE: Widely disseminate the existence of this program to aid in recruiting and retention.

RELATED TOPICS: SECTION
AFSC Reclassification and Training 1-3
Enlistment and Re-enlistment 1-13
Montgomery G.1. Bill 4-6

Palace Chase 1-26
Reporting Identifiers 1-34
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Enlistment of Airmen - Defective

Updated by Major Jeffrey Knickerbocker, November 2008

AUTHORITY: AFI 36-3209, Separation and Retirement Procedures for Air National Guard and Air Force
Reserve Members (14 Apr 2005).

INTRODUCTION

Members who have enlisted and have intentionally or unintentionally concealed facts, characteristics or matters
which would have made them ineligible for enlistment are subject to administrative separation.

COMMANDERS ACTION

When Commanders are faced with a defective enlistment of one kind or another, they should take the following
steps:

1. Verify the facts;

2. Obtain copies of all documents which involve the member's enlistment and proof of the defect. (For example, the
enlistment contract and later acquired documents proving the defect);

3. Evaluate the facts and verify the defect; and
4. If the defective enlistment is verified, commence the administrative separation action through the CBPO.

PRACTICAL TIPS

Types of defective enlistments and some things to watch for are:

1. Enlistment of minors - a person under 17 years of age is barred by law from enlisting; this is considered a void
enlistment (it never legally existed), and, therefore, no discharge certificate or other evidence of service will be
issued. This is not waivable.

2. Erroneous enlistment (or re-enlistment or extension of enlistment)- one which should not have been accepted but
does not involve fraud; this exists if:

a. It would not have occurred had the relevant facts been known by the Air Force, or had appropriate directives
been followed; and

b. It was not the result of fraudulent conduct on the part of the member; and
c. The defect is unchanged in material respects.

If the unit commander recommends that the member be retained, the initiation of separation processing is not
required if;

a. The defect is no longer present

b. The defect is waivable and the appropriate waiver has been obtained, or
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c. The defect consists of failure to meet physical standards for enlistment, and the member is medically qualified
for worldwide duty.

3. Defective Enlistment Agreements — exists if:

a. As aresult of a material misrepresentation by recruiting personnel, upon which the member reasonably relied,
the member was induced to enlist with a commitment for which the member was not qualified; or

b. The member received a written enlistment commitment from recruiting personnel for which the member was
qualified, but which cannot be fulfilled by the Air Force or ANG; or

c. The enlistment was involuntary as defined in the UCMJ or state military code.

This may apply to re-enlistments and extensions of enlistment as well. Also, the existence of a defective enlistment
agreement does not bar appropriate disciplinary action, or other separation or discharge proceedings, regardless of
when the defect is raised. Separation for defective enlistment is appropriate only if the member did not knowingly
participate in the creation of the defective agreement and once the member discovers the defect, notifies the
appropriate authorities within 30 days of discovery. The member must also request separation instead of other
authorized corrective actions.

4. Fraudulent Entry - one involving deliberate deception on the part of the enlistee regarding any material
misrepresentation, omission, or concealment which might have resulted in rejection if known at the time of
enlistment. Do not use for concealment of minority or consent of a parent or guardian. This is waivable, but it is
not recommended that waivers be granted to members who conceal acts involving moral turpitude.

Cautions to Commanders:

Be sure the documents upon which you intend to rely are the appropriate ones. An example is the enlistee who
conceals or "forgets" to include a prior criminal conviction which the FBI " rap sheet" later reveals. You cannot
support a discharge with just the "rap sheet," which may itself contain erroneous or incomplete information. Write to
the court (or local police department to find the court) to obtain a CERTIFIED COPY OF CONVICTION or
DISPOSITION of the offense. That document - not the rap sheet - is required to support the discharge for this
reason.

In certain erroneous and fraudulent enlistment situations, there are waiver options. Consult AFl 36-3209. BE
CAREFUL, however: if the Commander has knowledge of an erroneous or fraudulent enlistment and fails to act (to
at least begin to gather the necessary documents to begin the discharge action) within a reasonable time, a
constructive waiver may result. This means that in certain erroneous and fraudulent enlistment situations, a
Commander can waive the defect and retain the enlistee. You may not want to retain, however. But, if you do not act
timely, you may be deemed to have waived the defect in the enlistment and be forced to retain the enlistee.

DISCHARGE CHARACTER AND AUTHORITY

Consult AFI 36-3209 for the authorized characterization of the discharge in each situation.

Usually, the discharge authority is the State which discharges the enlistee from both the State ANG and as a Reserve
of the Air Force.

CONCLUSION

Close coordination among first sergeants, the MPF, and the Staff Judge Advocate is essential to ensure efficient and
accurate processing of these actions. As with most administrative discharge actions, these actions should be
reviewed for legal sufficiency by the unit SJA before being sent to the discharge authority for final action.

KWIK-NOTE: Commanders must act promptly in defective enlistment cases.
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Federal Commission Status Withdrawal

Updated by Major Jeffrey Knickerbocker, November 2008

AUTHORITY: 32 U.S.C. 323; OpJAGAF 1989/6, Federal Commission Status Withdrawal (25 Jan 89); AFI 36-
3209, Separation and Retirement Procedures for Air National Guard and Air Force Reserve Members (14 Apr
2005).

FEDERAL RECOGNITION

If an officer in the Air National Guard meets the prescribed Federal standards for the grade and position to which
appointed or promoted by the State, then the Federal Government will generally “recognize” that appointment or
promotion. This process is what is meant by the phrase “federal recognition” although the appointment and
promotion of officers in the Air National Guard is a function performed by the State.

WITHDRAWAL CRITERIA

Under federal law, however, this recognition of officer appointments and promotions can be withdrawn, if that
officer is no longer qualified concerning grade, branch, position or type of unit or organization involved. The
Secretary of the Air Force sets the criteria for members of the Air National Guard. Chapter 4 of AFI 36-3209
outlines the procedures for withdrawal of Federal recognition.

In 1984, as a policy matter, the Secretary mandated that Air National Guard officers must have at least a bachelor’s
degree before their seventh year of commissioned service or risk losing their federal recognition.

If an Air National Guard member transfers to the Air Force Reserve, federal recognition is withdrawn automatically
because there is no longer a state requirement to recognize.

DISCHARGE

Former Air National Guard officers who transferred to the Air Force Reserve may still be discharged by the Air
Force Reserve for substandard performance of duty or unsatisfactory participation if the bachelor’s degree is not
attained within the required period of time.

Should a question arise along this line, a Commander should contact the Staff Judge Advocate for advice.

KWIK-NOTE: Commissioned officers who are no longer qualified may have their federal recognition withdrawn.

RELATED TOPICS: SECTION
Federal Recognition of Officers 1-17
Selective Retention in the ANG 1-36
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Federal Recognition of Officers

Updated by Major Jeffrey Knickerbocker (November 2008)

AUTHORITY:
ANGI 36-2504, Federal Recognition of Promotion in the Air National Guard (ANG) and as a Reserve of the Air
Force Below the Grade of General Officer (28 Jul 04)..

"PROMOTION" AND "FEDERAL RECOGNITION" DISTINGUISHED

The term "federal recognition” means an acknowledgment by the Federal government that an officer appointed or
promoted in the ANG meets the prescribed Federal standards for the grade and position to which appointed or
promoted by the State. Distinguish the terms "promotion" of officers from "federal recognition” of such promotion.
The promotion of officers in the ANG is a function of the State. Federal recognition of a promotion is a federal
function which has generally been delegated to each Adjutant General to exercise on behalf of the Chief, National
Guard Bureau and the Secretary of the Air Force.

Even though an officer has been promoted by the State, it is only upon that officer's promotion becoming "federally
recognized" that the officer is entitled to wear the new rank to which promoted and begin to collect pay in the higher
grade. Once federally recognized, the ANG officer will receive a Reserve of the Air Force appointment in the same
grade.

However, federal recognition of the ANG officer's rank does not necessarily subject that officer to all federal
authorities, such as for military justice purposes. One of the distinguishing features of the ANG from the active duty
force and reserves, is that while ANG officers and other ANG members are performing duty in a Title 32 status,
they are not subject to the UCMJ, even though the rank of such ANG officers has been "federally recognized.”

FEDERAL RECOGNITION BOARD

NOTE: General officer federal recognition boards are conducted by the National Guard Bureau; therefore, the
information below applies only to boards for promotion to O-6 and below.

An officer in the ANG is promoted based upon the fully qualified method of selection, without regard to race, color,
creed, gender, age, or national origin. A federal recognition board, which must have a minimum of three, but not
more than five officers as voting members, to include a recorder without a vote, and who must be appointed
separately, is convened to determine a candidate's qualifications for federal recognition. The senior member of this
board acts as its president. All members have a vote in the matter, and must be senior to the individual being
examined. The board members review a candidate's physical and moral qualifications, and potential for success in
the ANG. The whole person concept is utilized as a general guide.

For an initial appointment to grades 0-1 to 0-6, a personal appearance is mandatory before the board, unless waived
by the Adjutant General of the State of appointment. For unit vacancy promotion to grades 0-2 to 0-6, a personal
appearance is at the discretion of the Adjutant General.

Upon completion of the examination, if conducted, the president of the board will excuse the candidate, and the
board members will deliberate the candidate's qualifications. Voting is by secret written ballot. The president of the
board will then recall the candidate if a personal examination was conducted, to advise the candidate of the board's
findings and recommendations, and to take whatever other action is necessary. If a personal examination was not
conducted, the candidate is notified of the same information by the president of the board.

All actions of the board are recorded on NGB Form 89 in accordance with sections 307 and 308 of Title 32 of the
USC and NGR (AF) 36-3 (28 May 93). Thereafter, this form is returned to the State Adjutant General for approval
and submission to the Chief, National Guard Bureau, for appropriate federal recognition actions, including
submission for confirmation by the United States Senate, if required.
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It is strongly suggested that all officers whose promotions are being considered by a Federal recognition board
personally review their files and the record that will be submitted to the board BEFORE that record is submitted.
The CBPO Chief should be consulted, and in appropriate instances, based upon what may be in the files and records,
so should the Staff Judge Advocate.

KWIK-NOTE: ANG officers who are promoted cannot wear their new rank or begin to receive higher pay in the
new grade, until their promotion is federally recognized.

RELATED TOPICS: SECTION

Enforceability of Orders by AF Officers to ANG Personnel Not in Federal Service 11-5
Equal Opportunity and Treatment Program 9-5
Federal Commission Status Withdrawal 1-16
Officer Evaluation System 1-23
Promotion of ANG Officers 1-31
Relationship with Other Military Components 11-6
Status of National Guard Members 11-7
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Homosexuality

Updated by Major Jeffrey Knickerbocker, November 2008

AUTHORITY: 10 U.S.C. 654, Policy Concerning Homosexuality in the Armed Forces; DoDI 5505.8,
Investigations of Sexual Misconduct by the Defense Criminal Investigative Organizations and Other DoD
Law Enforcement Organizations (24 Jan 2005); AFI 36-3209, Separation and Retirement Procedures for
Air National Guard and Air Force Reserve Members (15 Apr 2005); AFI 51-602, Boards of Officers (2
Mar 1994); DoD Memo, Guidelines for Investigating Threats Against or Harassment of Service Members
Based on Alleged Homosexuality (12 Aug 1999); DoD Memo, Implementation of Recommendations
Concerning Homosexual Conduct Policy (12 Aug 1999); AF/CC Ltr, Homosexual Policy Guidance (10
Mar 2000); SAF Ltr, Air Force Policy on Harassment (10 Jan 2000); TJS-1, TJAGD Core Principles and
Focus Areas (15 Oct 2002); NGB Policy Ltr, All States Log Number P00-0042, National Guard Bureau
Policy on Homosexual Conduct and Harassment (27 Jun 00).

DOD POLICY

Homosexual conduct is incompatible with military service. References to Congressional findings to that
effect can be found in AFI 36-3209, para. 1.15. Sexual orientation, however, is considered a personal and
private matter. Homosexual orientation is not a bar to service entry or continued service unless manifested
by homosexual “conduct.” Homosexual conduct is the focus of the DoD policy. The DoD policy is often
called “Don’t Ask. Don’t Tell,” although this may be an over-simplification.

DEFINITIONS

Homosexual Conduct includes a homosexual act, statement, or a homosexual marriage or attempted
marriage.

A “homosexual act” is defined as any bodily contact, actively undertaken or passively permitted, between
members of the same sex for the purpose of satisfying sexual desires; or any bodily contact that a
reasonable person would understand to demonstrate a propensity or intent to engage in homosexual acts.

A “statement” occurs when the member states that he or she is homosexual or bisexual, or words to that
effect. It includes language or behavior that a reasonable person would believe intends to convey the
statement that a person engages in or has a propensity or intent to engage in homosexual acts (e.g.
statements such as "I am a homosexual," "l am gay," "l am lesbian," or "I have a homosexual orientation™).

“Propensity” is defined as more than an abstract preference or desire to engage in homosexual acts; it
indicates a "likelihood" that a person engages in or will engage in homosexual acts.

ACCESSIONS

Applicants will not be asked to reveal their sexual orientation or whether they have engaged in homosexual
conduct. (“Don’t Ask”). All applicants will be informed of the separation policy for homosexual conduct.
An applicant shall be rejected for entry into the Air Force if independent evidence is received which
indicates the applicant has engaged in homosexual conduct.

For homosexual acts, an applicant will be rejected, unless a further determination is made that:

Such acts were a departure from the applicant's usual and customary behavior;
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Under all the circumstances, such acts are unlikely to recur;

Such acts were not accomplished by use of force, coercion, or intimidation; and

The applicant does not have a propensity or intent to engage in homosexual acts.
An applicant who makes homosexual statements will be rejected, unless a further determination is made
that the applicant has demonstrated that he is not a person who engages in, attempts to engage in, has a
propensity to engage in, or intends to engage in homosexual acts.
Same sex marriage or attempted marriage will also bar an applicant’s admission.
Information must come from "independent” sources.
SEPARATIONS
If credible information exists of a homosexual conduct (a homosexual act, statement, marriage or attempted
marriage), the commander shall initiate separation action unless the commander determines by a
preponderance of the evidence that:

The member engaged in homosexual conduct for the purpose of avoiding or terminating military

service; in which case, separation or disciplinary action of some other kind might be appropriate;

and

Separation is not in the best interest of the Air Force.
Credible information means information that, considering the source and the surrounding circumstances,
supports a “reasonable belief” that a service member has engaged in homosexual conduct. It requires a
determination based on articulable facts, not just belief or suspicion. Credible information DOES NOT
include associational activity such as going to a gay bar or possessing or reading homosexual publications
or associating with known homosexuals marching in a gay rights rally in civilian clothes, or listing
someone of the same gender as an emergency contact or as an insurance beneficiary.
Any military member being separated for homosexual conduct is entitled to a board hearing where the
member is afforded full due process rights. A member will be separated for homosexual acts unless he/she
can demonstrate:

The homosexual acts were a departure from his or her normal behavior;

Under all the circumstances, such acts are unlikely to recur;

The acts were not accompanied by use of force, coercion or intimidation;

Under the particular circumstances, the member’s continued presence in the armed forces is
consistent the interests of the armed forces in proper discipline, good order and morale; and

The member does not have a propensity or intent to engage in homosexual acts.
Statements create a rebuttable presumption that the service member engages in, attempts to engage in, or
intends to or has a propensity to engage in homosexual acts. The member may rebut the presumption in an
effort to avoid separation by presenting evidence to the contrary. Some or all of the following may be
considered:

Whether the member has engaged in homosexual acts.
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The member's credibility.
Testimony from others about the member's past conduct, character, and credibility.
The nature and circumstances of the member's statement.
Any other evidence relevant to whether the member is likely to engage in homosexual acts.
In all cases where there is a finding of homosexual conduct, other than those in which the member’s

conduct was solely the result of a desire to avoid or terminate military service, the member bears the burden
of proving by a preponderance of the evidence that retention is warranted as outlined above.

Characterization of Discharge: A discharge for homosexual conduct may be characterized as Honorable,
General, or Under Other than Honorable Conditions (UOTHC). To warrant separation with a UOTHC
discharge, the case file must establish that the conduct occurred in a manner involving at least one of the
following aggravating factors:

By using force, coercion, or intimidation;
With a person under 16 years of age;

With a subordinate in circumstances that violate customary military superior-subordinate
relationships;

Openly in public view;

For compensation;

Aboard a military vessel or aircraft; or

In another location subject to military control under aggravating circumstances.

Recoupment: Under certain circumstances a member separated for homosexual conduct is subject to
recoupment of educational assistance funds or special bonuses. The board must actually make a separate
specific finding that recoupment is possible under the facts of the case and then make a separate specific
finding that recoupment should be effected.

INQUIRIES AND INVESTIGATIONS

Only the member's commander is authorized to initiate a fact-finding inquiry involving homosexual
conduct. A commander may initiate a fact-finding inquiry only when he or she has received credible
information that there is a basis for discharge. Commanders are responsible for ensuring that inquiries are
conducted properly and that no abuse of authority occurs. The commander should consult with the
installation staff judge advocate prior to initiating an inquiry. The installation staff judge advocate should
consult with senior level judge advocates prior to initiation of any inquiry based on homosexual conduct
(statements or acts).

Investigations are conducted only by the OSI, Security Forces, or another DoD law enforcement
organization. Inquiries and investigations are limited to the factual circumstances "directly"” relevant to the
specific allegations. Thus, inquiry officers are not permitted to inquire into the sexual orientation of the
subject of the inquiry. The inquiry must focus on the alleged conduct.

Inquiries/Investigations solely to determine a member's sexual orientation are prohibited.

Inquiries: Informal fact-finding inquiries are the preferred method of addressing homosexual conduct.
Only the member's commander may initiate a fact-finding inquiry into alleged homosexual conduct. A
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commander inquiry must be based on "credible information” that a basis for discharge exists. In other
words, the commander must have a "reasonable belief" that the military member engaged in homosexual
conduct (an act, statement, or marriage/attempted marriage). An inquiry consists of a preliminary
examination of reported information and, if necessary, a more extensive inquiry. Whether there is "credible
information" depends upon a "totality of circumstances,” considering the source of the information and the
surrounding circumstances. An inquiry must be based on articulable facts, not just a belief, suspicion, or
rumors. This DOES NOT include: information based solely on an association with known homosexuals,
patronizing gay bars, possessing or reading homosexual publications, marching in a gay rights rally in
civilian clothes, or listing someone of the same gender as an emergency contact or as an insurance
beneficiary. Prior to questioning a member regarding alleged homosexual conduct, the member must be
advised of DoD policy on homosexual conduct (i.e. that homosexual conduct (acts, statements, and
marriages) is a basis for discharge, prior to questioning). A member must be advised of rights under
Acrticle 31, UCMJ, if appropriate.

Harassment: The fact that a service member reports being threatened or harassed because he or she is said
or is perceived to be a homosexual SHALL NOT by itself constitute credible information justifying the
initiation of an inquiry/investigation of the threatened or harassed service member. The report of a threat or
harassment should result in the prompt investigation of the threat or harassment itself. Investigators should
not solicit allegations concerning the sexual orientation or homosexual conduct of the threatened or
harassed person. If during the course of an investigation, information is received that the service member
has engaged in homosexual conduct, commanders shall carefully consider the source of that information
and the circumstances under which it was provided in assessing credibility. Such information does not
negate the need to investigate the alleged harasser.

REPORTING REQUIREMENTS

Initiation of an inquiry, significant developments and final action taken in all homosexual cases shall be
reported to AF/JAG. Coordinate the scope of inquiries in statement cases, where recoupment or the
motivation for making the statement is at issue, with AF/JAG. SAF approval is required of any "substantial
investigation” to determine if a statement regarding homosexuality was made for the purpose of seeking
separation. Consult your staff judge advocate as to the latest developments on homosexual policy and
procedures.

RELATED ISSUES

Be watchful for attempts by local school boards or colleges to attempt to restrict or deny access to your
recruiters on the basis of their claim that the ANG discriminates against sexual orientation. These attempts
were prevalent at one time. If your recruiters are denied access to any place because of the military's
policies on homosexuality, immediately contact your Staff Judge Advocate and make your State
Headquarters aware of the situation.

KWIK NOTE: Discharge those who engage in homosexual conduct, but do it correctly, as your action
may generate substantial media interest.

RELATED TOPICS: SECTION
Administrative Discharge of Enlisted Personnel 24-3
Administrative Discharge of Officers 24-4
Courts-Martial 8-15
Evidence - Differing Standards and Burdens of Proof 8-4
Professional and Unprofessional Relationships 7-4
Judicial Review of Military Administrative Actions 18-5
Quarters 25-16
Recruiting - Consolidation of Air Force, Air Force Reserve and Air National Guard Programs 1-32
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Line of Duty Determinations

Updated by Major Jeffrey Knickerbocker, November 2008

AUTHORITY: Executive Order 9397; Title 5 of the United States Code; 10 U.S.C. 972; 10 U.S.C. 1074a; 10
U.S.C. 1201 and 1203-1207; 10 U.S.C. 1219; 10 U.S.C. 1448; 10 U.S.C. 8013; 21 U.S.C. 812; 32 U.S.C. 318; 32
U.S.C. 502(f); 37 U.S.C. 204(g) and (h); 38 U.S.C. 1110; 38 U.S.C. 1131; National Defense Authorization Act for
Fiscal Year 2002, Public Law 107-107 (Dec 28, 2001), {642; The Paperwork Reduction Act of 1995; AFPD 36-29,
Military Standards (1 Jun 96); AFI 33-332, Air Force Privacy Act (29 Jan 2004 ); AFI 36-2910, Line of Duty
(Misconduct) Determination (4 Oct 2002); ANGI 36-3001, Air National Guard Incapacitation Benefits (31 May
1996); DoDI 1332.38, Physical Disability Evaluation (14 Nov 96); DoDD 1332.18, Separation or Retirement for
Physical Disability (4 Nov 96); AFH 41-114, Military Health Services System Matrix (1 Mar 97); System of
Records Notice FO36, Military Personnel Records System.

INTRODUCTION

Federal laws require a determination of whether certain diseases, injuries, illnesses or death suffered by a military
member 1) existed prior to services and if so was an EPTS condition aggravated by military service; 2) was incurred
while in a line of duty status or 3) was a result of a member's own misconduct. The purpose of conducting a Line of
Duty (LOD) or misconduct investigation is to protect the interests of the United States and the interests of the
military member so that government benefits are awarded justly and in accordance with applicable law and
regulations.

The determination is important to resolve whether certain statutory rights or benefits accrue to military members,
dependents or survivors. Air National Guard LOD determinations are binding for most benefits administered by the
Department of Defense, except for disability processing. They are not binding on other federal agencies, although
normally those agencies will concur with Air National Guard findings. LOD findings help to determine eligibility
for physical disability retirement, eligibility for medical care, pay and allowances, Veterans Administration (VA)
benefits and civil service preference.

LOD determinations cannot be used by Command for disciplinary action. Commanders should note that an LOD
proceeding is neither a substitute for, nor a bar to, such disciplinary action as may be warranted. Disciplinary
actions are separate and distinct from the LOD determination. Though, in some situations, it may be appropriate for
Command to conduct disciplinary actions at the same time the LOD is being initiated and determined. LOD
determinations are not a bar to medical treatment nor does a LOD determination allow the United States to recoup
medical care costs from the military member.

Congress set up the standard of Line of Duty for purposes of laws administered by the VA at 38 U.S.C. 105. The
Air Force and Air National Guard use this statutory definition as a guide:

An injury or disease incurred during active military ... service will be deemed to have been
incurred in line of duty and not the result of misconduct when the person ... was, at the time
the injury was suffered or disease contracted, in active military service, whether on active
duty or on authorized leave, unless such injury or disease was the result of the person's own
willful misconduct ....

AFI 36-2910 implement the statutory requirements.
LOD investigations involve two separate determinations: line-of-duty status and misconduct status. There is little

connection between the two except that when an injury or disease is determined to be the result of misconduct, it is
automatically not in line of duty.
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PRESUMPTIONS AND EVIDENTIARY STANDARDS
PRESUMPTIONS

There is a presumption of LOD status when an illness, injury, disease or death is sustained by a member in an active
duty or IDT status.

The presumption is rebuttable when:
1. A medical officer diagnoses that the illness, injury or disease existed prior to military service
2. A formal investigation determines that the illness, injury, disease or death:
a. Was proximately caused by the member’s misconduct, or
b. Was incurred while the member was AWOL.

We also presume that members are mentally responsible for their acts unless there is contrary evidence. This
presumption usually means that it is unnecessary to pursue the issue of mental responsibility. However, when there
is credible evidence of lack of mental responsibility, the issue must be resolved. Members may not be held
responsible for their misconduct and its foreseeable consequences if, as a result of mental disease or defect, they
lack substantial capacity either to appreciate the wrongfulness of the conduct or to conform the conduct to the
requirements of law. Mental disease or defect does not include, for example, mental impairment as a result of
knowingly ingesting a hallucinogen.

EVIDENTIARY STANDARDS

The evidentiary standard in LOD determinations is the preponderance of evidence. LOD and misconduct
determinations should be made on the basis of all evidence, both direct and indirect.

1. Direct evidence is that based on actual knowledge or observation of witnesses.

2. Indirect evidence is facts or statements from which reasonable inferences, deductions and conclusions may be
drawn to establish an unobserved fact, knowledge or state of mind.

3. There is no distinction between the value of direct and indirect evidence.

The burden of establishing that an injury or disease not contemporaneously reported was in line of duty rests with
the person asserting the claim. Ordinarily, proof of the validity of a claim can be found in Government records, but
in situations where official records or other evidence which may prove or disprove the validity of a claim cannot be
produced from Government files or elsewhere, the claim must be denied.

WHO MAY BE SUBJECT TO LOD DETERMINATIONS

Status of the military member is critical in the Line of Duty determination. With Guard and Reserve military
members transitioning from civilian status to Title 32 or Title 10 and back to civilian status frequently, Chapter 3 of
AFI 36-2910 provides guidance as to functional area responsibilities and how LOD process should flow.

NOTE: If you have questions regarding the applicability of Chapter 2 or 3 to ANG members in a Title 10 status, be
advised there is not an updated ANG/DP supplement to AFI 36-2910 to help answer those questions. It is being
suggested by those ANG/JA members who have been involved with the LOD process from an administrative
perspective, that the ANG member and the government are both benefited by applying Chapter 3 to all ANG
military status situations (i.e. AGR, Title 32, Title 10, etc) where a possible LOD exists. The use of the AF Form
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348, which provides a description of the member’s illness, injury or disease and the date it occurred, is available to
all Air Force medical providers regardless of location. The applicable use of the AF Form 348 and the processing of
that form for informal and formal LODs through the ARC member’s MPF to HQ ARC/DP, IAW Chapter 3, ensures
consistency in processing and accountability of all ARC members.

The following military personnel may be subject to LOD determinations:

1. Active duty Air Force members.

2. Members of the ARC who die, or incur or aggravate an illness, injury or disease while on published orders for
any period of time or while on inactive duty and when traveling directly to or from the place the member performs
active duty, or inactive duty for training (IDT).

3. United States Air Force Academy (USAFA) cadets.

4. Air Force Reserve Officer Training Corps (AFROTC) cadets who die, or incur or aggravate an illness, injury or
disease while performing military training.

WHEN AN LOD IS REQUIRED

AFI 36-2910, Chapter 1 identifies five (5) situations when the LOD process MUST be initiated, whether the member
has been hospitalized or not, but when the member’s illness, injury or disease results in:

1. The death of a member. In every case where a member dies on active duty, at a minimum, an AF Form 348 must
be accomplished. An Administrative Determination is not applicable in a death situation.

2. Inability to perform military duties for more than 24 hours.

3. Likelihood of permanent disability.

4. Medical treatment of a member of the ARC regardless of the member’s ability to perform military duties.

5. The likelihood of an ARC member applying for incapacitation pay.

Chapter 3 supplements the Chapter 1 list by identifying six situations when an Informal LOD determination is
required for ARC members:

1. When there is a likelihood an ARC member may apply for incapacitation pay.

2. When the case involves service aggravated EPTS medical conditions.

3. When the medical condition involves a disease process such as coronary artery disease, cancer, diabetes mellitus,
etc. or,

4. All cardiac conditions, including heart attacks, rhythm disturbances, etc.
5. When the member has been hospitalized.

6. When the member requires continuing medical treatment or treatment in a civilian hospital.
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POSSIBLE LOD DETERMINATIONS

1. In Line of Duty. The ARC member was in a duty or direct travel status and disease, injury, death or aggravation
was not due to the member’s own misconduct.

2. Not in Line of Duty - Existed Prior to Service (EPTS) — NO aggravation: where there is clear evidence that a
disease or injury, or the underlying condition causing it, existed before the members entry into military service
and was not aggravated by service.

3. Not In Line of Duty, Not Due To Own Misconduct: disease, injury or death was incurred during a period of
AWOL (or during a material deviation from an authorized travel route) or off-duty, but was not proximately
caused by the member's own misconduct.

4. Not In Line of Duty, Due to Own Misconduct: disease, injury or death proximately caused by member's own
misconduct regardless of whether the member was AWOL.

The LOD issue will often surface when there are injuries to a member while en route to a UTA, but the member
detoured from the most direct route to drill; or the member is injured on Saturday night of a UTA weekend, if the
member resides in the vicinity of the duty location. Members remaining overnight at or in the vicinity of the place
where inactive duty training is to be performed immediately before serving on duty are entitled to LOD benefits, if
the duty location is outside reasonable commuting distance from the member’s residence. Thus, depending on the
location of duty and the member’s residence, some drill status members who are injured on Friday or Saturday
nights prior to performing UTAs may be entitled to LOD benefits.

TYPES OF LOD DETERMINATIONS

The line of duty determination should be made by the medical office that first provided treatment or who is assigned
nearest to the civilian facility that first provided treatment and is made one of three ways:

1. ADMINISTRATIVE DETERMINATION: This is made by a medical authority and is entered in the member's
health record when:

a. The medical diagnosis is that an illness, injury, disease or the underlying condition causing it, existed prior
to entry into military service, or between periods of services, and was not aggravated by services.; or

b. Clear evidence indicates that the member was in a duty status at the time of the injury, and the injury was
not incurred while the member was absent without authority and was clearly not due to the member’s
misconduct

1. Characterized as a hostile casualty;
2. Incurred as a passenger in a common carrier or military aircraft;
3. Clearly not involving misconduct or caused by abuse of drugs or alcohol;

4. A simple injury (e.g. sprain, contusion or minor fracture which is not likely to result in permanent
disability).

Administrative determinations are made in the majority of LOD cases. If the medical officer makes the
determination that the illness, injury, disease or underlying condition causing it existed prior to entry into military
service or between periods of service and was not aggravated by service, he or she documents this finding in the
member’s medical records with an entry of “EPTS, LOD NOT Applicable.” If the medical officer makes an
Administrative determination of LOD based on one of the reasons enumerated in 1 (b) above, in these instances, the
medical officer does not have to make any entries in the member’s records or initiate any forms.

Air National Guard Commander’s Legal Deskbook



Chapter 1, Administrative and Personnel Matters
Section 1-19 Line of Duty Determinations
Page 5

2. INFORMAL DETERMINATION: This determination is initiated when an administrative determination is not
appropriate but an LOD determination is required. An LOD is processed as an informal determination unless a
formal determination is required because the Staff Judge Advocate nonconcurs with the Commander’s finding of
“In the Line of Duty.” The medical officer initiates an AF Form 348 providing a narrative of the member’s
medical condition. The medical officer DOES NOT make an LOD determination

An Informal Determination should not be used when there is doubt or possible aggravation of a known or unknown
pre-existing condition.

An Informal Determination can be turned into a Formal Determination by the Commander recommending an
investigation be conducted. If, as a result of the commander’s investigation of the informal Determination the
preponderance of the evidence the Commander finds:

1. That the illness, injury, disease, aggravation or death occurred while the member was absent without
authority or

2. Is due to the member’s own misconduct.
The Commander can make a recommendation to higher authorities that a Formal Determination be made. This

recommendation is noted on the AF Form 348.

Table 2.3 Overview of Informal Determination Process, AFI 36-2910

If the Commander’s If SJA’s And Appointing Then

Recommendation Is: Recommendation Is | Authority

In the Line of Duty Concur N/A Case is Finalized

In the Line of Duty Nonconcur Finds In Line of Duty Case is Finalized

In the Line of Duty Nonconcurs Appoints 10 Formal Determination
Process initiated

Not in the Line of Duty Concurs Appoints 10 Investigation is Begun

Not in the Line of Duty Nonconcurs Finds In Line of Duty Case is Finalized

Not in the Line of Duty Nonconcurs Appoints 10 Formal Determination
Process Initiated

3. FORMAL DETERMINATION: This determination is required when neither an Administrative Determination
nor an Informal Determination can be made. A formal determination is made by a higher authority and should be

made:

a. In cases of strange or doubtful circumstances, suspected misconduct, or willful negligence.

b.  While the member was absent without authority.

c. When the Commander believes the circumstances should be fully investigated.

b.  When agreement on the line of duty determination differs.
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Formal Determinations are recorded on DD Form 261, Report of Investigation, Line of Duty and Misconduct Status
and processed 1AW AFI1 36-2910.

Table 2.4 Overview of Formal Determination Process, AFI 36-2910

If 10 recommends | Appointing Reviewing Reviewing Approving
finding that injury | Authority Authority, Who is | Authority, Whois | Authority
or disease occurred Not also Approving | Also Approving

Authority Authority

In Line o Duty, OR | Can return case for Can return case for Can return case for Can return case for
Not In Line of Duty | more investigation; more investigation; more investigation; more investigation;

or recommend or recommend or approves or or approves or
approval or approval or disapproves. Case is | disapproves. Case is
disapproval, and disapproval, and Finalized Finalize.

forward to forward to

Reviewing Authority | Approving Authority

DUTY STATUS

Generally, most members of the ANG fall into one of two types of duty status. The first is inactive duty training
(UTA, SUTA, EQT, AFTP) under 32 U.S.C. 502 which here will be collectively referred to as "UTA." The second
is full-time National Guard duty, which includes school tours, and is under 32 U.S.C. 316, 32 U.S.C. 502, 32 U.S.C.
503, 32 U.S.C. 504 or 32 U.S.C. 505. It will be collectively referred to here as "FTNGD." Remember, the member
must be in a duty status before the LOD status becomes an issue; and whether the member is in a UTA or FTNGD
status, and if in FTNGD status, the duration of that status, may determine the benefits to which the member is
entitled.

As previously stated, even if the injury or disease was sustained or incurred in a duty status, if it was caused or
resulted from the member's own misconduct or existed prior to service (EPTS) and was not aggravated by such
service, no benefits may be received.

WHO INITIATES THE LOD PROCESS

Chapter 3, LOD Determination Procedures for Members of the Air Reserve Component, AFl 36-2910 requires a
prompt completion of an LOD and notice not to separate or retire an ARC member while the LOD is pending. In
addition to this AFI guidance, regardless of the reason for demobilization, any ARC member who requires medical
testing or treatment may, with the member’s consent, be continued on Title 10, 12302 in order to complete the
testing and/or treatment. . The policy for extending ARC personnel mobilized under 10 USC 12302, Partial
Mobilization, for medical purposes and UCMJ processing was published on 28 Jan 2003 and clarified on 9 Dec 03.
In a 7 Jan 05 Memo, SAF/MR formalized the objective of preserving mobilization authority by placing ARC
members on MPA man-days when continued on AD for medical reasons.

The ARC member’s servicing MPF must keep track of LODs since the MPF has overall responsibility for the
management and processing of LOD determinations. Unit SJA and servicing MPF should ensure a copy of the
current ANG Personnel guidance is reviewed to ensure the member’s extension request is processed accurately and
timely.

It is the ARC member’s responsibility when TDY to immediately notify the ANG Liaison attached to the TDY
location or immediate TDY unit commander of any illness, injury, or disease incurred while in a duty status. Upon
return to his/her home station, the member will also notify their home station medical facility or
supervisor/commander. If the illness, injury or disease occurs while at home station, the ARC member must
immediately notify his/her supervisor or medical facility. This notification must occur within 30 calendar days of
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incidence. Failure to notify the medical facility or the member’s supervisor/commander within 30 calendar days
may lead to loss of benefits. (ANGI 36-2910, Section 1.9 and 3.1, 31 May 1996)

Another significant ARC change in Chapter 3 of AFI 36-2910 is the affirmative responsibility that is placed on the
Medical Officers, Commanders, SJAs and Air Staff member when he or she learns of an ARC member’s illness,
injury, disease or death that may warrant an LOD determination. This affirmative responsibility existed under
Chapter 2, but is now specifically applicable to the ARC through Chapter 3. Although AFI 36-2910 does not specify
what “timely manner” means, Table 2.1, Goals for Completing Line of Duty Determinations, provides insight as to
how quickly the LOD determination process should take.

STAFF JUDGE ADVOCATE REVIEW

The SJA has an affirmative duty to follow through upon knowledge of a potential LOD situation regardless of the
duty status r duty location of the member. The Commander should ensure that the Clinic routinely copies the SIA
on all Administrative LOD Determinations, so the SJA can monitor compliance with the regulation and determine
the propriety of payment of the member's medical bills and other LOD benefits. When an Informal Determination
and Commander Investigation is conducted, the SJA reviews the Commander’s recommendation for legal
sufficiency. If a formal determination is initiated by higher authorities, the SJA at that level serves as a legal advisor
to the Investigating Officer. The SJA will also review the Investigating Officer’s findings and recommendations for
legal sufficiency.

HOW THE DETERMINATION IS MADE
What is a "disease" or "injury" is usually a medical determination.

Careful review of the facts with the Staff Judge Advocate is essential to ensure that an injured person has the full
protection of the regulation. In addition, the Commander has a duty to protect the government's interests and avoid
the obligation of government funds when the member was not in a duty status or the member was injured as a result
of the member's own misconduct. A member would not be in line of duty, for example, if the member was
intoxicated during annual training and as a result of the intoxication was injured; or, the member initiates a fight and
is injured during the fight.

Finally, any injury to a member of the National Guard should be investigated as quickly as possible. Memories fade
as time passes. Timely documentation of the facts surrounding the incident is necessary to insure that the interests of
the member and the government are protected. Under ANGI 36-2910, the appointing authority is to inform the
investigator to consult with the Staff Judge Advocate (SJA) for advice on appropriate duties and procedures.

Note that 10 U.S.C. Section 1219 provides that a member of the armed forces (including ANG personnel for LOD
purposes) may not be required to sign a statement relating to the origin, incurrence or aggravation of a disease or
injury claimed. Any such statement taken in an LOD investigation in violation of 10 U.S.C. 1219 is invalid and may
not be used to reach a decision in the LOD determination. The member must be advised of this right, but can
voluntarily waive it and consent to sign such a statement.

If an In Line of Duty finding is made, the member is entitled to various benefits such as medical care and
incapacitation pay.

PERIOD OF COVERAGE

LOD benefit coverage begins and ends the same for UTA and FTNGD status. The member generally is covered for
injuries and diseases sustained or incurred from the time the member leaves home with the intention of going

directly to the place where ordered to perform duty. The duty status continues until completion of the tour of duty
upon leaving the duty station and returning directly home.
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Once a member is released at the end of an FTNGD tour, after going directly to the member's home and arriving
there, the LOD benefits coverage ceases, even though the orders are for 24 hours on the last day of the tour.

A common FTNGD situation is where a tour is from, for example, 1 August to 5 August (consecutive days). If the
member is authorized to return home each night, there is still coverage for LOD benefits if an injury is sustained or a
disease is incurred on 3 August at 1900 hours while playing softball at home. This is because the absence from the
duty station was with authority and the member was still in an FTNGD status because, in the example, the injury or
disease occurred after the tour started and before it ended.

Remember, however, an injury occurring on Saturday night after the Saturday UTAs and before the Sunday UTAs
may not entitle the member to LOD benefits, if the member resides within commuting distance of the duty location.

REINVESTIGATION

If new and significant evidence indicates a likelihood of error when making a final LOD determination,

Appointing Authority or higher may direct a reinvestigation. The member or next of kin may request the
reinvestigation within 45 days of receipt of the final LOD Determination. Written application, to include the new
and significant evidence should be attached to the member’s LOD and sent to the Appointing Authority. The
servicing MPF should be copied. The processing of the reinvestigation request, how to conduct the reinvestigation
and documentation of the reinvestigation is set forth in Chapter 4 of AFI 36-2910.

BENEFITS
UTA STATUS OR ACTIVE DUTY

Injuries sustained or aggravated, or diseases incurred in Line of Duty,, is in UTA status, or is traveling directly to or
from the place where duty is to be performed, or is remaining overnight in the vicinity of duty outside reasonable
commuting distance from his or her residence entitle the member to medical and dental care and a portion of
monetary pay and allowances. The amount of pay and allowances will not exceed the total of pay and allowances
due the member for a similar period of active duty, nor will such pay be paid for more than 6 months unless
approved by the Secretary of the Air Force (SAF). Additionally, the monthly entitlement may not exceed the
member’s demonstrated loss of earned income from nonmilitary or self-employment.

ANGI 36-3001, Military Entitlements, Attachment 2, (31 May 1996) provides a sample briefing of financial
entitlements for ANG members, and ANGI 36-3001, Attachment 4 provides the member with a letter format for
requesting Incapacitation Pay LOD determinations. 37 U.S.C. 204, Chapter 3 provides additional guidance for
questions related to LOD entitlements for ANG members on active duty for 30 days or less, more than 30 days, or in
Title 32 status while performing military duty.

Title 10 U.S.C. 1448, Application of Plan and Section 643 of the National Defense Authorization Act for Fiscal
Year 2002, Public Law 107-107 (28 Dec 2001) provides that surviving dependents of a member who dies on active
duty ad in the line of duty, may be eligible for benefits under the Survivor Benefit Plan.

VA DETERMINATIONS

The VA will make an LOD determination in addition to the military LOD determination for purposes of entitlement
to VA benefits. In practical terms, the VA usually uses the military LOD determination if the military has found "In
Line of Duty," but where there has been no such finding, as in most death cases, the VA will separately make the

determination. In short, there may be an "In Line of Duty" finding for VA benefits only, by the VA, even if the
military made an "In Line of Duty" determination.

INFORMATION ON INCAPACITATION PAY
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See ANGI 36-3001, Air National Guard Incapacitation Benefits (31 May 1996)

SURVIVOR BENEFIT PLAN

As a result of recent legislation, if a member dies on active duty and in the line of duty, his or her surviving
dependents may be eligible for benefits under the Survivor Benefit Plan.

NOTIFICATION OF MEMBER
The ARC member’s servicing MPF will provide him or her with a copy of the LOD determination and investigation.
Legal reviews of the LOD determination are not to be given to the member or family member in the event of the

member’s death. The servicing MPF should advise the member of the “Reconsideration Process.” Sample
notification letters are provided in AFI 36-2910.

VICTIMS WITNESS ASSISTANCE PROGRAM

SJAs should be aware of state or federal Victims Witness Assistance Program protections and their applicability in
limited LOD situations. For example, the rape of a member while on military duty.

KWIK-NOTE: When a member is injured or becomes ill during a duty period, an LOD determination usually
needs to be made. Use this topic to assist in LOD determinations.

KEY DEFINITIONS

1. Administrative Determination: medical determination of LOD. Used in limited situations (i.e. battle casualties,
disease of natural origin, simple injury and conditions that existed prior to service).

2. Existed Prior to Service (EPTS): term added to a medical diagnosis where there is clear evidence that an illness,
injury or disease, the underlying condition causing it, existed before the member’s entry into military services,
and was not aggravated by military service.

3. Incapacitation Benefits: ARC member entitlement for compensation for incapacitation or loss of civilian
earnings because of LOD.

4. Misconduct: intentional conduct that is wrongful, improper, or willful neglect.

5. Proximate Cause: the cause that in a natural and continuous sequence unbroken by an independent and
unforeseeable new cause, results in the disease, injury or death, and without which, it would not have occurred;
the primary moving cause or predominating cause; the connecting relationship between the intentional
misconduct or willful neglect and the disease, injury or death.

6. Preponderance of the Evidence: the greater weight of credible evidence; the evidence that produces the stronger
impression and is more convincing as to its truth when weighed against the evidence in opposition.

RELATED TOPICS: SECTION
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MAJCOM 265 Officers

Updated by Lt Col Karen Hornsby and Lt Col Joan Lawrence, June 2001
AUTHORITY: Title 10, United States Code, Section 10211 (formerly Section 265)

WHO ARE THEY?

The number 265 refers to the former section of the federal law which provides that within such numbers and in such
grades and assignments as the Secretary of the Air Force may prescribe, the Air Force shall have officers of its
reserve components on active duty (other than for training) at the seat of government, and at headquarters
responsible for reserve affairs, to participate in preparing and administering the policies and regulations affecting
reserve components. While so serving, such officers are additional members of any staff with which they are

serving. In other words, 265 officers are not accessed into Active Air Force end strength. They retain their ANG
affiliation.

KWIK-NOTE: A unit’s 265 officer’s role should be understood by all key unit members.
RELATED TOPICS: SECTION

Active Duty - Air National Guard Members 11-2
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National Security Cases

Updated by Major Jeffrey Knickerbocker, November 2008

AUTHORITY: AFI 31-501, Personnel Security Program Management (27 Jan 2005); AFI 51-201, Administration
of Military Justice (21 Dec 2007); AFI 31-401, Information Security Program Management (1 Nov 2005).

PERMISSION TO PROCEED REQUIRED

Unit commanders and supervisors contemplating disciplinary or administrative action against military members or
civilian employees that could lead to discharge or removal must first obtain permission to proceed when the member
or employee holds a special access as follows:

1. SCI access and persons debriefed in the last three (3) years;

2. Current SIOP/ESI and other XO special access programs and persons debriefed within the past two (2) years;

3. Current access to R & D special access programs and persons debriefed within the past year; and

4. Persons who have had a duty assignment with AFOSI and have held an AFOSI special access.

Procedures for obtaining permission are continued in AFI 31-501, para 8.9.

It should be noted that expeditious processing of such requests must be pursued to comply with any speedy trial
rules and restrictive time requirements in civilian removal cases (the goal is to process the cases within 15 duty days
of the date of the message initiating the request). Voluntary separation requests from members with access will not
be handled under these procedures unless they are instead of adverse action.

ACTION ALLOWED PENDING PERMISSION TO PROCEED

The following actions are permitted pending decision:

1. COURTS-MARTIAL - permitted: completion of preferral of charges and Article 32 investigation; not permitted:
referral of charges to trial by Convening Authority (under state lawy);

2. AIRMEN DISCHARGES - permitted: notification letter of the proposed discharge, member’s response, and
necessary appointments; not permitted: discharge or convening of a board;

3. OFFICER DISCHARGES - permitted: initiation of case, member’s response, necessary appointments; not
permitted: show cause for retention; and

4. CIVILIAN REMOVALS - Cannot even present notice letter to employee without authority to proceed.

CASES REQUIRING REPORTING

Any case that has the potential for becoming a national security case must be reported to AFLSA/JAIM (through
your State Headquarters and the NGB) as soon as the SJA learns of it. The following must be handled as national
security cases:

1. Espionage;

2. Subversion
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3. Spying;

4. Aiding the enemy;

5. Sabotage; and

6. Violations of punitive regulations or criminal statutes concerning classified information.

These cases involve decisions about how the investigation is to proceed, whether a prosecution will occur, and if so,
who will try the case and in which court. Therefore, it is mandatory for the SJA to check with AFLSA/JAJM at the

earliest time.

KWIK-NOTE: If a matter affecting national security is involved in any court-martial, discharge or removal
action, notify higher headquarters immediately and before proceeding.

RELATED TOPICS: SECTION
Administrative Discharge of Enlisted Personnel 24-3
Administrative Discharge of Officers 24-4
Classified Material 14-2
Courts-Martial 8-15
Personnel Security Access Program 1-28
Quality Force Management Actions 24-12
Revocation of Security Clearance 24-13
Withdrawal of Authority to Bear Firearms 1-41
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Newcomer’s Briefing

Updated by Major Jeffrey Knickerbocker, November 2008

AUTHORITY: AFI 36-2103, Individualized Newcomer Treatment and Orientation (INTRO) Program (3 Jun
94)(information only); command policy; applicable state law and regulations.

USE

A well developed and presented Newcomer’s Briefing can be invaluable to both the new ANG member and to the
unit. The orientation creates an important first impression for the newcomer; the briefing is where retention begins.
A good Newcomer’s Briefing will be a broad brush of many topics, and should include several different speakers,
The briefing should be concluded in an hour or so. It should be given frequently enough (at each monthly UTA, for
example) so that the group of listeners does not exceed 15 to 20 people. Speakers should be prepared to discuss and
field general questions on all of the below “Related Topics.” Some listeners will have no prior military experience
while the experience of others will be extensive, either from other ANG units or from the Air Force or other
branches of service.

WHAT TO INCLUDE

The mission of the Air National Guard and of the particular unit should be concisely explained. The chain of
command through the unit Commander, and the importance of following the chain of command, should be made
clear.

The impact of Guard membership on one’s family life and working life should be discussed. The family support
mechanisms of the unit as well as the Employer Support to Guard and Reserve organizations in the community
should be explained.

The ANG’s military educational requirements and civilian education expectations, as well as the CCAF and the
Montgomery GI Bill benefits should be discussed.

The importance of the enlistment contract and the serious nature of the commitment to the ANG which has been
made should be emphasized, as well as the requirement to be and remain drug free. The Urinalysis Program should
also be discussed.

Military training requirements and opportunities should be explained to the newcomers. Assignment and promotion
policies, the possibilities for full-time employment, and the possibilities of appointment as an officer are important
motivational topics at a Newcomer’s Briefing. Pride in oneself, in one’s dress and appearance, and personal growth
potential should flow throughout the briefing.

BRIEFING PERSONNEL

Speakers from various offices within the unit should make short but professional presentations. These would include
a Judge Advocate presentation on Military Justice and Standards of Conduct. Both the Federal UCMJ (applicable at
basic training and tech school) and the State Code of Military Justice should be explained at an introductory level.
First impressions are important, and it is the responsibility of all unit members to welcome new unit members and
mentor them as they become part of the organization.

KWIK-NOTE: Each function on base should send a speaker who should have handouts available which describe
that function and provide useful information for each listener at the briefing.
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RELATED TOPICS:

Administrative Demotion of Airmen
Administrative Discharge of Enlisted Personnel
HIV

Alcohol Abuse

Benefits

Civilian Employment And Guard Membership
Classified Material

Code of Conduct

Courts-Martial

Dependent Care Responsibilities

Dress and Appearance

Driving While Intoxicated and Other Offenses Involving Intoxication
Drug Abuse

Equal Opportunity and Treatment Program
Financial Responsibility

Professional and Unprofessional Relationships
Homosexuality

Legal Assistance Program

Medical And Dental Care During Inactive Duty Training
Montgomery G.I. Bill

Motor Vehicle Rules - Military Bases

Pass And Registration

Personal Affairs Checklist

Personnel Security Access Program
Pre-Mobilization Legal Counseling

Sexual Harassment

Suspension Of Base Driving Privileges

Travel Vouchers

Urinalysis Program

Vehicle Registration

Veterans Benefits

Weight And Body Fat Management Program
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SECTION

24-2
24-3
19-2
10-3
4-2
23-8
14-2
15-4
8-15
1-10
1-12
8-17
10-4
9-5
23-12
7-4
1-18
17-8
19-8
4-6
21-6
3-14
20-3
1-28
20-4
9-8
21-7
27-12
10-7
21-8
4-8
24-15
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Officer Evaluation System

Updated by Major Jeffrey Knickerbocker, November 2008

AUTHORITY: AFI 36-2406, Officer and Enlisted Evaluation Systems (15 Apr 2005); AFPD 36-24, Military
Evaluations (11 Jun 93).

BACKGROUND

The Officer Performance Report (OPR), AF Forms 707A and 707B, and the Promotion Recommendation, AF Form
709, are used by evaluators in the promotion recommendation process. The purpose of the Officer Evaluation
System is to provide:

1. Reliable feedback to officers on how well they meet the Air Force’s expectations at each point in their
professional growth and on how they can improve;

2. A cumulative record of the officer’s performance; and

3. Promotion boards the means to differentiate among officers on the basis of performance in determining who is the
best qualified for promotion.

CRITERIA

Key to the Officer Evaluation System is the separation between the AF Form 707 and AF Form 709, clearly splitting
evaluation of one’s current performance from that officer’s promotion potential. The AF Form 707 provides only
two possible ratings as to each aspect evaluated, those being “meets standards” and “does not meet standards”. The
narrative description of the officer’s performance is also highly condensed in comparison, and reference to
promotion potential is specifically prohibited. In the Air National Guard, the use of AF Form 709 is used only with
respect to promotion to Colonel and promotion to Lieutenant Colonel under the Reserve Officer Promotion
Management Act (ROPMA). Specific procedures are established by NGB/CF with coordination of HQ AFPC.

Although promotion potential is not a direct consideration in preparation of the AF Forms 707, comments made in
the narrative summary of the officer’s performance should provide an indication of whether or not the officer is
capable of assuming greater responsibilities. This is key in the AF Form 707 being considered by a promotion board,
or in providing the appropriate earlier basis to support an AF Form 709 recommendation for promotion
consideration to Colonel or Lieutenant Colonel under ROPMA provisions. NGB standards currently require that the
most recent two OPRs contain appropriate statements as to suitability for increased responsibility for the individual
to be favorably considered for promotion.

In the consideration of Judge Advocate officers, an appropriate description in their narrative summary describing
their professional accomplishments is appropriate. It would be both wise and helpful for the rater to coordinate with
the State Judge Advocate on appropriate comments to be placed in a Judge Advocate Officer’s rating.

KWIK-NOTE: The ANG has far too long lagged behind the Active Air Force and the AFRES in the written
quality of OPRs. Commanders should ensure proper attention is given to writing top quality OPRs.

RELATED TOPICS: SECTION
Promotion of ANG Officers 1-31
Officership 1-24
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Officership

Updated by Major Jeffrey Knickerbocker, November 2008

AUTHORITY: DoD 5500.7-R, Joint Ethics Regulation (JER)( C6, 23 Mar 2006); UCMJ (as applicable); state
military code.

STANDARDS AND EXPECTATIONS

Officers should conduct their personal and professional lives such that they could withstand scrutiny from outside
the Air National Guard. That is what OFFICERSHIP entails. As Commanders, you have access to personnel,
property and equipment which is entrusted to you by the Air National Guard. Any use of Air National Guard
manpower or resources for personal benefit is improper. For example, transportation squadron personnel cannot
work on private vehicles on duty, or utilize government facilities or equipment to repair private vehicles off duty for
themselves, other unit members or you. These are just two of the areas which require constant vigilance to avoid
breakdowns in officership.

Officership also requires that the conduct of your fellow officers be evaluated by the same high standards
Commanders uphold. Officers are not officers only while in uniform. If officers leave duty and engage in
misconduct, they should be held to the same standard as an officer who engages in misconduct on duty. There
should be no differentiation. Individuals who provide continuously outstanding performance of their duties and are
super troops in all respects, but engage in criminal activity while off duty are still criminals. They have simply
limited the misconduct to specific times. Misconduct on or off duty is still misconduct. You, as Commanders, must
insure your junior officers recognize the responsibilities of officership and its continuous application to an officer’s
conduct.

The subjects of the Related Topics listed below are those that adversely affect officership.

KWIK-NOTE: Breakdowns in officership frequently have legal ramifications.

RELATED TOPICS:

Administrative Discharge of Officers

Alcohol Abuse
Bad Checks
Claims

Dependent Support

Driving While Intoxicated and Other Offenses Involving Intoxication

Drug Abuse
Financial Responsibility

Professional and Unprofessional Relationships

Fraud, Waste and Abuse
Sexual Harassment

SECTION

24-4
10-3
23-3
18-2
23-10
8-17
10-4
23-12
7-4
16-7
9-8
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Orders — Problem Areas

Updated by Lt Col Karen Hornsby and Capt Alice Niedergall, June 2001
AUTHORITY: AFI 33-328, Administrative Orders (1 Feb 99); AFI 65-103, Temporary Duty Orders (1 Sep 97)
INTRODUCTION

This topic summarizes the purpose of military orders and special problems associated with them, especially in light
of potential scrutiny later on in the context of a Fraud, Waste and Abuse allegation that the trip was unnecessary.

“PURPOSE” CLAUSE

When an ANG member travels on technician or military orders, it is recommended that the section of the order
entitled “purpose” specify in some detail the purpose of the trip rather than a general statement such as, “Meeting at
Pentagon.” Better detailing of the purpose of the trip may be of assistance at later periods of time if justification for
the trip is required. For example, deployment to a specific base for a specific reason, a particular exercise or
specifically named conference is preferred.

Some sample “Do’s” and “Don’ts” for the order’s purpose clause:
DON’T just write:

1. “Official Business”; or
2. “Meeting at (ANGSC) (Pentagon, Washington, DC).”

DO write:

1. “Attend TJAG Annual Survey of the Law - ARPC, Denver, CO”;
2. “Meeting at Pentagon, Washington, DC - (MAJCOM) Senior Commanders Conference”; or
3. “Meeting at ANGSC - to discuss with DP unit personnel upgrades.”

For OCONUS trips or other situations where an ANG member is in Title 10 status, the orders should expressly state
that the member is “Subject to the jurisdiction of the UCMJ.” For ANG units going OCONUS, orders should
specify, if known, the Active Air Force organization of attachment for general court-martial jurisdiction. In
addition, the Remarks section of the individual’s orders should contain a statement concerning OPCON AND
ADCON.

KWIK-NOTE: Incomplete purpose clauses in orders may expose the member to scrutiny to justify the travel and
the duty.

RELATED TOPICS: SECTION
Fraud, Waste and Abuse 16-7

TDY and Travel 27-9
Travel Advances 27-10
Travel Vouchers 27-12
Visits to Other Bases 27-13
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Palace Chase

Updated by Major Jeffrey Knickerbocker, November 2008

AUTHORITY: AFI 36-3205, Applying for the Palace Chase and Palace Front Programs (10 Oct 2003); AFI 36-
3209, Separation and Retirement Procedures for Air National Guard and Air Force Reserve Members (14 Apr
2005)(paras. 2.24.1.2 3.13.2.1.2).

INTRODUCTION

PALACE CHASE is an early release program that allows active United States Air Force officer and enlisted
members to request transfer from active military service to an Air Reserve Component (ARC). These releases are
based on the needs of the ANGUS and United States Air Force Reserve (USAFR) by AFSC and manning levels in
the Air Force.

PALACE CHASE members consent to recall to extended active duty if they fail to report to the ARC assignment,
fail to satisfactorily participate in ARC training, or fail to satisfactorily perform or behave in accordance with 10
U.S.C §12301(d). Enlisted members must serve two times the amount left of their commitment and an officer must
serve three times the amount left. Contract time is not less than 1 year or greater than 6 years.

ACCESSIONS

Recruiters and units can assist the Air Force Personnel Center (AFPC), Military Personnel Flight, Personnel
Relocation Element (DPMAR) in expediting the PALACE CHASE accession process by promptly notifying AFPC
of the availability of positions.

RECALL PROGRAM

Guard Unit Commanders are faced with a PALACE CHASE problem when members who have been released early
from their active duty commitments because they agreed in writing to serve in the ANG fail to report, satisfactorily
participate, or satisfactorily perform or behave as required by the gaining ANG unit. Commanders do not have the
authority to discharge contracted PALACE CHASE personnel. When faced with the problem of an unsatisfactory
PALACE CHASE participant, Commanders must notify HQ AFPC/DPPRSR, which will determine whether the
member will be PROCESSED FOR RETURN TO ACTIVE DUTY or PROCESSED FOR DISCHARGE. This
must be coordinated with NGB.

Recall Procedures for Failure to Report or Return After the First Unit Training Assembly

a. Send certified return receipt letter to member expressing intent to recall for failure to report within 10 days of
the report date. Send letter by first class mail when attempts to deliver by certified mail are unsuccessful.
Complete an affidavit of service (by mail) and file it in the case file if the member fails to acknowledge receipt
of the letter sent by certified or first class mail.

b. Send letter of notification to HQ AFPC/DPPRSR within 10 workdays of all PALACE CHASE personnel who
fail to report or fail to return after the first UTA.

c. If the member fails to acknowledge notification to report on the date specified, proceed with the recall request.
d. Forward the following documents to HQ AFPC/DPPRSR with the request for recall:

AF Forms 100, 1288, and 2631

DD Form 40102, DD Form 93, and DD From 214

SF 93, Report of Medical History
Copy of certified letter of notification of intent to recall to member.
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e. Hold the member’s FPRG until HQ AFPC/DPPRSR provides disposition instructions.

Recall Procedures for Unsatisfactory Participation

Take the following appropriate actions within 30 days of each infraction. Failure to do so may make it legally
impossible to recall the member. Notify members by certified return receipt mail after each unexcused absence or

UTA. Send the letter by first class mail when attempts to deliver by certified mail are unsuccessful.

a. After the fourth unexcused absence, notify the member that they are in violation of their PALACE CHASE
contract and that continuing such conduct could result in a demotion and a recall to EAD.

b. Demote members as the commander determines appropriate in accordance with the applicable directive.
c. After a member’s ninth unexcused absence, initiate recall procedures as outlined below.

Recall Procedures for Unsatisfactory Performance or Behavior

Some examples of unsatisfactory performance or behavior are: not fulfilling responsibilities commensurate with the
members grade, not completing on-the-job training within the required time frames, or not maintaining weight
standards.

Take the following appropriate actions within 30 days of each infraction. Failure to do so may make it legally
impossible to recall the member.

a. Counsel members concerning unsatisfactory performance or behavior. Document the counseling and have the
member acknowledge understanding of what is expected of him/her.

b. Issue letters of reprimand or take other administrative action as appropriate. Document the receipt of the letter
of reprimand and have the member acknowledge understanding what is expected of him/her.

c. Demote members as the commander determines is appropriate.
d. If all else fails, initiate recall procedures as outlined below.

Procedures for |Initiating Recall for Unsatisfactory Participation, Unsatisfactory Performance, or
Unsatisfactory Behavior

a. Notify the member of the intent to recall, using certified return receipt mail. Send the letter by first class mail
when attempts to deliver by certified mail are unsuccessful.

b. Complete an affidavit of service (by mail) and file it in the case file, if the member fails to acknowledge receipt
of the letter sent by certified and first class mail.

c. Maintain copies of correspondence and certified mail receipts.

d. Write to the postmaster at the member’s last known address and ask for verification of the address if the
certified receipt does not come back.

e. Forward correspondence to the member’s new address, if available.

f.  Proceed with the recall if the postmaster confirms that the last known address is correct. Include the
postmaster’s response in the package. Make every effort to locate the member’s current address.

g. Complete a check of the NCIC IAW 5 U.S.C. §91009.
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h. Process the member for immediate discharge instead of recall if the NCIC check reveals disqualifying

information.

i.  Submit the recall request to HQ AFPC/DPPRSR including AF Forms 100, 1288, and 2631; DD Forms 40102,
93 and 214; and SF 93; a memorandum stating that the NCIC found no derogatory information; Postmaster
verification (if applicable), all notices to the member and any demotion orders.

j. Hold the member’s FPRG until HQ AFPC/DPPRSR provides disposition instructions.

k. Mail copies of correspondence on all recall requests to Unit CC and MPF, and ANGRC/DPMMO.

I.  Update the member’s new Gl Bill eligibility status DIN EP1 to “H”, upon receipt of recall orders.

KWIK-NOTE: The ANG Commander's objective in dealing with unsatisfactory PALACE CHASE participants
should, in most cases, be to successfully have the member recalled to active duty as an E-1.

RELATED TOPICS:

Administrative Demotion of Airmen
Administrative Discharge of Enlisted Personnel
Administrative Discharge of Officers

Admonitions and Reprimands - Administrative
Judicial Review of Military Administrative Actions
Legal Reviews

Mailing or Delivery - Affidavits and Certificates of Service
Nonjudicial Punishment

Quality Force Management Actions

Unsatisfactory Participation

Transfer to the Individual Ready Reserve (IRR)

SECTION

24-2
24-3
24-4
24-5
18-5
17-11
24-10
24-11
24-12
1-40
1-37
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Attachment
Unit Letterhead

Date
MEMORANDUM FOR Name and address of unit member

FROM: Unit Commander’s Office Symbol
Address

SUBJECT: Unsatisfactory Participation

1. You are advised that your unexcused absence(s) from the scheduled training period(s) of (has) (have) been
recorded.

2. You are aware from previous briefings and/or counseling of your requirement to attend all scheduled inactive
duty and other required training periods and the serious nature of your absence.

3. As a Palace Chase member, your failure to satisfactorily participate in unit training assemblies (UTAs) and your
other unit training requirements is a violation of your Palace Chase contract and could result in your demotion and
involuntary recall to Extended Active Duty.

[If demotion action is being initiated, use: "4. You are advised that an action which could result in your demotion in
grade is being initiated at this time, and of which you will receive separate notice." If this paragraph is used,
renumber the remaining paragraphs].

4. You may have a valid excuse for one or more of these unexcused absences because of illness, injury, emergency
or other circumstances beyond your control. If such is the case, you must furnish this office, not later than 15 days
from the date of this letter, appropriate documentation such as a doctor's certificate, affidavit, etc. supporting your
written request to be excused. If documentation is not readily obtainable, indicate in your request the date it will be
furnished. All requests for excused absences are subject to approval. The denial of the request to be excused or
failure to submit a written request within the time limits may result in initiation of a separation action with a
recommendation for you to receive a discharge under other than honorable conditions, nonjudicial punishment,
administrative demotion, or other adverse administrative action.

5. If | accept your explanation and consider your unexcused absence(s) as excused you may be required to make up
the training. If the make up training is not performed, as ordered, it will be recorded and counted as an unexcused
absence.

6. You are ordered to report for duty at the next scheduled Unit Training Assembly on (date), beginning at (time)
hours, place of duty:

7. If you have any questions, you are to contact (POC) at (phone #).

Signature Block
Commander
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Credit for Part - Time Service

Updated by Lt Col Karen Hornsby and Capt Alice Niedergall, June 2001
AUTHORITY: NGB Personnel Qualifications Handbook (18 Jun 90), para 3 (1998 change).
INTRODUCTION

This topic discusses credit for part-time National Guard service which will be granted when an individual applies for
a full-time excepted civil service position.

THE CREDIT

There is authority for part-time National Guard military service to be considered full-time experience when
evaluated against the qualification requirements for a technician position. Each state is permitted to dictate the
amount of credit for each year of guard experience. Check with your state’s Human Resource Office for the specific
formula. It is therefore important that the Optional Application for Federal Employment (OF 612) for a specific
vacancy announcement reflect all part-time National Guard service.

Commanders should help ensure that this information, as well as all future information generally applicable to
technician announcements, is disseminated to all personnel.

KWIK-NOTE: Applicants for full-time technician positions should include their part-time service in the National
Guard on the Application for Federal Employment in order to receive proper credit for their years of service.

RELATED TOPICS: SECTION

Labor Relations 5-5
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Personnel Security Access Program

Updated by Major Jeffrey M. Knickerbocker, 2008

AUTHORITY: AFI 31-501, Personnel Security Program Management (27 Jan 2005); DoD 5200.2-R, Personnel
Security Program (1 Jan 1987, C3, 23 Feb 96); DoDD 5200.2, DoD Personnel Security Program (9 Apr 99).

INTRODUCTION

The USAF Personnel Security Program is governed by AFI 31-501. This regulation establishes Air Force personnel
security policies and procedures; establishes the standards, criteria, and guidelines upon which personnel security
determinations are made; prescribes the kind and scope of personnel security investigations required; details the
evaluation and adverse action procedures by which personnel security determinations are made; and assigns overall
program management responsibility.

This regulation applies to Air Force members or applicants, including ANG and USAFR personnel, and to civilian
employees of the Air Force, including applicants for employment under certain conditions. This regulation
essentially deals with assignments to sensitive duties or access to classified information.

STANDARDS

There are two separate standards in this regard: (1) Military Service Standard; and (2) Clearance and Sensitive
Position Standard. The former standard applies to a person’s SUITABILITY for military service, and is based upon
national security criteria. The latter standard applies to a person’s ELIGIBILITY for access to classified information,
and is based upon the person’s loyalty, reliability and trustworthiness. The ultimate decision in applying either of the
security standards must be based upon all available facts, and is essentially a common sense determination. The
local Commander must first determine the member’s suitability before submitting the request for a member’s
security clearance to the Air Force or DoD agency for determination of the member’s eligibility. If the Commander
determines the member is not suitable, there is no need for the eligibility determination; or if the Commander
determines the member is suitable, but the member is found not to be eligible for a security clearance, the member
will be processed for administrative discharge because of failure to have or maintain a security clearance. The
grounds for discharge could include Convenience of the Government and the character of the discharge could be
Entry Level Separation, if applicable and appropriate.

ELIGIBILITY DETERMINATION

Security clearance eligibility authority resides with the Air Force Central Adjudication Facility (AFCAF/PSA, 229
Brookely Ave, Bolling AFB 20032) The criteria for determining eligibility for a security clearance is based, in part,
upon criminal or dishonest conduct, any behavior or illness that may cause significant defects in judgment or
reliability, use of intoxicants to excess, acts of sexual misconduct, etc. The Administrative Assistant for Security to
the Secretary of the Air Force has overall responsibility for this program within the Air Force.

COMMANDER’S AUTHORITY

During wartime, or during a Presidential declaration of national emergency, wing commanders or their equivalents
may approve individual access to classified information at a higher level than authorized by an existing clearance.
Commanders may also suspend individual access to classified information or to restricted areas when continued
access may be inconsistent with the interests of national security.

ADVERSE ACTIONS AGAINST PERSONS IN SPECIAL ACCESS PROGRAMS

Commanders contemplating disciplinary action which could result in discharge or removal of members or
employees who have been in special access programs as defined in AFI 31-501 must obtain approval from the

Air National Guard Commander’s Legal Deskbook



Chapter 1, Administrative and Personnel Matters
Section 1-28 Personnel Security Access Program
Page 2

program before proceeding. See AFI 31-501, para 8.9. Commanders should ensure that any required clearance
authority is expeditiously obtained to minimize the processing time of these actions, and should coordinate with
their Staff Judge Advocate in advance.

MANDATORY REPORTING

As a Commander you have a responsibility to suspend a security clearance if you believe that individual access to
classified information should be limited or suspended. Misuse of a government credit card requires that you make a
determination about continued access to classified information. See AFI 31-501, paragraph 8.1.2. Chapter 8 of AFI
31-501 contains additional guidance; examples of conduct that would require limiting access to classified
information include: Refusal or intentional failure of an individual requiring an investigation or periodic
reinvestigation to provide the personnel security questionnaire information or release statements for review of
medical, financial, or employment records; refusal by an individual to be interviewed in connection with a personnel
security investigation, regardless of whether the information is requested by the investigative agency or the CAF; or
incidents of theft, embezzlement, child or spouse abuse, unauthorized sale or use of firearms, explosives, or
dangerous weapons, or misuse or improper disposition of government property or other unlawful activities. Once
access to classified has been suspended only CAF can reauthorize access.

KWIK-NOTE: Scrutinize to whom you give a security clearance, and know that certain adverse actions against
an individual with a security clearance may only proceed with the permission of Security Clearance authorities.

RELATED TOPICS: SECTION
Administrative Discharge Of Enlisted Personnel 24-3
Administrative Discharge Of Officers 24-4
Alcohol Abuse 10-3
Classified Material 14-2
Computer Acquisition And Security 25-6
Courts —Martial 8-15
Drug Abuse 10-4
For Official Use Only 14-3
National Security Cases 1-21
OSI And SF Reports 8-14
Quality Force Management Actions 24-12
Revocation Of Security Clearance 24-13
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Pregnancy of ANG Personnel

Updated by Major Jeffrey Knickerbocker, November 2008

AUTHORITY: ANGI 40-104, Pregnancy of Air National Guard Personnel (12 Aug 2008); AFI 41-115,
Authorized Health Care and Health Care Benefits in the Military Health Services System (28 Dec 2001).

INTRODUCTION

Any ANG member who becomes pregnant is allowed to continue performing the duties of her assigned AFSC as
long as certain precautions and procedures are followed as provided in ANGI 40-104.

PROCEDURES

The member’s pregnancy must first be verified by an ANG medical officer, who then notifies the member’s
Commander or supervisor of that fact.

The Commander or supervisor then advises the medical officer of the member’s assigned duties. The medical officer
performs a medical evaluation to determine if a physical profile change is required based upon the pregnancy and
the member’s normal duties in the assigned AFSC.

Pregnant members may be excused from training at the discretion of the medical officer, but must be excused from
annual or other active duty training which is scheduled at least six weeks before the expected birth date. Service
school attendance is permitted so long as any required physical activity can be tolerated by the expecting mother.

Commanders should ensure that all members who are new parents are advised of their dependent care
responsibilities as soon as possible after birth and return to duty.

MEDICAL CARE DURING PREGNANCY

Medical care for pregnant members is authorized at government expense only while serving on a tour of duty under
Title 10 or a full-time active duty tour under Title 32 (AGR), which exceeds thirty days duration. Other medical
care is only authorized in accordance with the Line of Duty Regulation.

CONCLUSION

Eligibility for Tricare coverage by members of the reserve component (Uniformed Services Health Benefits
Program under Title 10, Chapter 55) has substantially changed the delivery of health care and dental benefits for
service members and their dependents. Consult with judge advocate and medical service officers when dealing with
pregnancy or any other medical issues which impact members.

KWIK-NOTE: Commanders should closely follow the advice of their medical officers when dealing with training
requirements of pregnant ANG members.

RELATED TOPICS: SECTION
AFSC Reclassification and Training 1-3

AGR Program 11-4
Dependent Care Responsibilities 1-10
Medical and Dental Care During Inactive Duty Training 19-8
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Medical and Dental Care to Persons Authorized 19-10
Training 26-2
Medical Evaluation (Profile Change) 19-12
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Promotion of ANG Enlisted Personnel

Updated by Major Jeffrey M. Knickerbocker, October 2008

AUTHORITY: DoDD 1308.1, DoD Physical Fitness and Body Fat Program (30 Jun 04); ANGI 36-2502,
Promotion of Airmen (6 Aug 2002); ANGI 36-2503, Administrative Demotion of Airmen (1 Mar 2004); AFI 36-
3209 Separation and Retirement Procedures for Air National Guard and Air Force Reserve Members (14 Apr
2005).

PROMOTION POLICY

The intent of the Air National Guard (ANG) enlisted promotion policy is to advance airmen who have demonstrated
the potential for greater responsibility based on their past and present performance. This policy is to be implemented
without regard to race, gender, color, religion, ethnic group, or national origin.

ANG promotion criteria are designed to ensure that airmen are given timely consideration for promotion. However,
due to limitations in grade vacancies, an airman may meet the criteria for promotion without being selected for
promotion. In such cases, only the best-qualified airmen may be promoted.

ADJUTANT GENERAL’S AUTHORITY

The State Adjutant General has the authority to promote airmen. The authority to promote through the grade of
Technical Sergeant may be delegated to subordinate unit Commanders. Before promotion to any grade, the
immediate Commander must recommend promotion. Before recommending promotion, the Commander must
ensure the airman’s duty performance and training progress clearly warrant promotion. Particular emphasis is placed
on supervisory and leadership potential as well as previously demonstrated technical skills for promotion to the
NCO grades. Requirements for promotion are contained at Table 2.1 of ANGI 36-2502.

DISQUALIFYING FACTORS

Certain conditions may make an airman ineligible for promotion. See ANGI 36-2502, para 1.3. Airmen are
disqualified for promotion if they:

1. Fail to meet the requirements of the physical fitness programs prescribed in ANGI 10-248;

2. Have a medical profile of 4, and are not qualified for worldwide duty (temporary profiles may be waivable);
3. Do not receive a recommendation for retention by the unit Commander;

4. Decline in writing to reenlist or extend;

5. Are unsatisfactory performers IAW paragraph 3.13.2, AFI 36-3209;

6. Are undergoing administrative demotion IAW ANGI 36-2503;

7. Have requested voluntary retirement or separation including joining another military component;

8. Are in excess status; or

9. Are being processed or considered for involuntary separation IAW AFI 36-3209.

UNIT PROGRAMS

Air National Guard Commander’s Legal Deskbook



Chapter 1, Administrative and Personnel Matters
Section 1-30 Promotion of ANG Enlisted Personnel
Page 2

Commanders should be aware of special promotion opportunities for airmen, such as the Deserving Airmen
promotion, which allows a Commander to promote to SSgt through TSgt without regard to position vacancy,
Exceptional Performer Promotions (EPP), Officer Training Promotions, and Retraining Promotions. For information
on these promotion opportunities, Commanders should consult with DP.

Many units develop unit regulations or supplements to existing regulations to implement local procedures for
promotion of airmen. Should additional questions arise concerning promotion, Commanders should consult their
Staff Judge Advocate and MPF Chief.

KWIK-NOTE: Know which Commanders have the authority to promote to certain grades. Promotion authority is
often commensurate with demotion authority.

RELATED TOPICS: SECTION
USAF Instructions, ANG Supplements and Unit Instructions 1-39
Weight and Body Fat Management Program 24-15
Unsatisfactory Participation 1-40
Medical Evaluation (Profile Change) 19-12
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Promotion of Officers

Updated by Major Jeffrey Knickerbocker, November 2008

AUTHORITY: 10 U.S.C. 14001, et seq.; 10 U.S.C. 12203; 32 U.S.C. 307; AFI 36-2501, Officer Promotions and
Selective Continuation (16 June 2004); AFI 36-2504, Officer Promotion, Continuation and Selective Early Removal
in the Reserve of the Air Force (9 Jan 2003); AFI 36-2604, Service Dates and Dates of Rank (2 Dec 2004); ANGI
36-2505 Federal Recognition Boards for Appointment or Promotion in the Air National Guard Below General
Officer (1 Oct 07) ; and ANGI 36-2504 Federal Recognition of Promotion in the Air National Guard of the United
States and as a Reserve of the Air Force Below the Grade of General Officer (28 Jul 04).

INTRODUCTION

Promotion and retention of all reserve officers is governed by The Reserve Officer Promotion Management Act
(ROPMA), found at 10 USC 14001 et seq. Through ROPMA, it was the design of Congress to assist the several
service secretaries in streamlining force management. ROPMA links accessions, assignments, promotions and
separations under a single system. Although this suggests some economy of administration, ROPMA is extremely
complex and requires careful scrutiny. Unlike ROPA, its predecessor, ROPMA is essentially a quota system and not
a pure merit system.

FEATURES
Here are some of the notable features of ROPMA:

1. Reserve-Active Status List

ROPMA establishes a Reserve-Active Status List (RASL) by rank and in order of seniority. This is a single list
maintained by the secretary of each service for the armed force under the secretary’s jurisdiction. Reserve
components determine promotion quotas every year for each rank and competitive category. The competitive
categories are specified by the service secretary. The quotas are based on current unit manning requirements, force
structure changes and anticipated gains and losses.

2. Parallel Promotion System

The Air National Guard continues to benefit from the existence of parallel promotion systems.

a. Mandatory Promotion Consideration: First lieutenants, captains and majors not promoted through position
vacancy are considered by a Central Selection Board convened periodically by the Air Reserve Personnel Center.

b. Position Vacancy Promotion: Officers who have demonstrated high potential and exceptional abilities may have
an opportunity for accelerated promotion through the unit to which they are assigned. An officer must be promoted
into a vacant position and cannot be under consideration for promotion by a Central Selection Board.

c. Competitive Categories: The old competitive categories remain the same for line officers, judge advocates,
chaplains, and medical professionals. New under ROPMA is that Air National Guard Officers in each category are
considered for promotion separately from Air Force Reserve Officers.

3. Time In Grade

ROPMA incorporates new time-in-grade provisions both for promotion and retirement.

Promation: Minimum and maximum time-in-grade under the mandatory system for promotion to the grades of
Captain through Colonel are as follows:
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Minimum Maximum
To: Captain 2 5
Major 4 7
Lt Col 4 7
Col 3 None
Retirement: Majors and below must serve for six months in grade to retire at that grade. Lieutenant Colonels

and above must serve a minimum of three years to retire at that grade. Exception is made for involuntary retirement
on account of reaching maximum age or service time. The exception does not apply in the event of selective non-
retention.

4. Mandatory Separation Dates

Officers in the grade of 1° Lt and Captain will be separated if twice passed over for promotion. Majors twice passed
over will be separated once they have reached twenty years of service. Lt Colonels must separate the first day of the
month after the month in which 28 years of commissioned service (TFCSD) is completed. Colonels must separate
the first day of the month after the month in which 30 years TFCSD is completed.

DISCUSSION

The weighted factors considered under the mandatory promotion system remain the same. Professional Military
Education, Advanced Degrees, Awards & Decorations and Participation are the keys to successful consideration.

Commanders should periodically assess the configuration of their officer cadre. They should be aware of that
window that exists from the time an officer first becomes eligible for promotion until the time when he or she must
meet a mandatory promotion board on account of time in grade. By continuously updating the picture for out years,
a commander can use both avenues of the promotion system to balance force structure and assure continuity.
Remember, once an officer is listed for consideration by a mandatory promotion board he or she cannot be unit
vacancy promoted.

RELATED TOPICS: SECTION
Federal Commission Status Withdrawal 1-16
Federal Recognition of Officers 1-17
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Recruiting

Updated by Major Jeffrey Knickerbocker, November 2008

AUTHORITY: ANGI 36-2002, Enlistment and Reenlistment in the Air National Guard and as a Reserve of the Air
Force (1Mar 04); ANGI 36-2602, Air National Guard Recruiting Expenditures and Management of Recruiting and
Retention Programs (28 Mar 97).

INTRODUCTION

The purpose of the Air National Guard Recruiting and Retention Program is to provide The Adjutant General and
unit commanders with quality personnel resources. It also features tools and incentives to assist in the retention of
quality members to meet unit readiness, force management, and diversity objectives.

PROGRAMS

Several programs including PALACE CHASE, PALACE FRONT, and Project Capture have been developed to
transition high quality officer and enlisted members and former members of the active Air Force into the Air
National Guard. Other incentives like the Montgomery GI Bill, Career Motivation Program and Family and
Employer Support Programs support the objective of obtaining 100% strength in all critical positions.

PROGRAM MANAGEMENT

State recruiting and retention plans, together with funding requests, are prepared on a fiscal year basis and are
submitted for approval to ANG/DPPA. Financial management is an important component in the overall success of
the programs and a close relationship should be maintained by Recruiting and Retention Superintendents, base-level
Comptrollers and the USPFO.

Recruiting and retention activities often interface with private, public and commercial activities. To that extent, it is
important that contractual and risk assessment matters be coordinated with your Staff Judge Advocate (SJA), Public
Affairs Officer (PAO) and Contracting Officer.

STANDARDS OF CONDUCT

Commanders should be aware that special standards of conduct are prescribed for Air National Guard Recruiters.
These standards are contained in Chapter 3 of ANGI 36-2602 and are designed to insure that the integrity and
professionalism of the program and its employees are maintained at the highest level. In addition AGRs are subject
to the ethical requirements in the Joint Ethics Regulation (DOD 5500.7-R)

KWIK-NOTE: Recruiting and retention remain a challenge for the Air National Guard, and remain a priority
with leadership.

RELATED TOPICS: SECTION
Palace Chase 1-26
Relationship with Other Military Components 11-6
Stop - Loss 20-6
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Remission and Waiver of Indebtedness

Updated by Lt Col Karen Hornsby and Lt Col Dennis O’Connell, June 2001

AUTHORITY: DFAS-DEM 7073-1 Chapter 73; DFAS-DEM 7073-2, Chapter 6; DoD 7000.14-R, DoD Financial
Management Regulation, Vol. 4 and 5.

INTRODUCTION
There are many instances in which an airman or officer may become indebted to the Air Force, due to overpayments
from the Air Force or other indebtedness determinations. Collection by the withholding of the member’s later

earnings can create a real hardship.

There are certain statutory provisions which authorize the Air Force, in limited circumstances, effectively to
overlook this indebtedness.

REMISSION OF INDEBTEDNESS

When the Secretary of the Air Force (SAF) considers it in the best interest of the United States, the SAF may cancel
any part of an enlisted member’s indebtedness before or at the time of that member’s honorable discharge. See 10
U.S.C. 9837.

Criteria for Remission

Each remission request is considered on its own merits, under certain basic criteria established by the SAF.
Application of the following criteria is flexible and not necessarily limited to evidence that would be admissible in
court:

1. Has the member acted in good faith?

2. Did the member derive any direct benefit and to what extent?

3. Did the debt occur through any fault of the member?

4. Are there hardship or compassionate aspects of the case?

5. What are the member’s grade, primary Air Force specialty code (AFSC), and number of years of service?

6. What is the Air Force’s investment in the member, and is it desirable to retain the member in the service?

Detailed procedures for processing cases involving requests for remission are contained in DFAS-DEM 7073-1,
Chapter 73.

The legal effect of SAF REMISSION action is to CANCEL, in whole or in part, the AMOUNT OWED.

WAIVER OF CLAIMS FOR ERRONEOUS PAYMENTS OF PAY AND ALLOWANCES

In an effort to aid persons who had received erroneous payments in good faith and to reduce the number of requests
for private acts of Congress seeking waiver of collection action for those payments, various waiver statutes were

enacted by Congress. The SAF may waive, in whole or in part, a claim of the United States in an amount
aggregating not more than $1,500.00, without regard to any repayments that have been made. The SAF may deny an
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application for waiver of a claim in any amount. In such cases, however, if the claim is more than $1,500.00, the
employee or member must be advised of the right to appeal the denial to the Comptroller General.

Conditions for Waiver
In order for a claim arising from an erroneous payment to be waived, the following conditions must be met:

1. The waiver application must have been received by the General Accounting Office (GAQ) or the Air Force within
three years following the date on which the erroneous payment was discovered. It is the date of discovery of the
error, not the actual date of the erroneous payment or the date the applicant is notified of the error, that is
controlling. The date of discovery is that date when it is first determined by an appropriate official that an erroneous
payment has been made;

2. Collection action on the claim must be against equity and good conscience and not in the best interest of the
United States; and

3. There must be no indication of fraud, misrepresentation, fault, or lack of good faith on the part of the applicant.
Detailed procedures for processing requests for waiver are contained in DFAS-DEM 7073-1, Chapter 73.

The Comptroller General may waive a claim of the United States arising out of an erroneous payment to a member
in any amount, if the required criteria are met.

The legal effect of SAF WAIVER is that the government effectively SURRENDERS ITS RIGHT TO RECOVER
the indebtedness.

REMISSION AND WAIVER COMPARED

The statutes authorize waiver (5 U.S.C. 5584, 10 U.S.C. 2774 , 32 U.S.C. 716) and remission (10 U.S.C. 9837)
which are both intended to be relief measures. However, there are a number of differences in the scope and
application of the two remedies:

1. Remission is available for the relief of any outstanding indebtedness, regardless of how it arose. The waiver
remedy applies only to erroneous payments of pay and allowances;

2. Remission is available only to enlisted members on active duty. However, officers and enlisted members of the
ANG who are held liable for loss, damage, or destroyed government property (for example, as a result of a Report of
Survey), may apply for remission or cancellation of such liability. See 32 U.S.C. 710(c). Waiver applies to all active
and retired members of the uniformed services and National Guard and to civilian employees;

3. Remission applies only to uncollected portions of the debt. Waiver applies to the full amount of the original
erroneous payment, regardless of whether any amounts had been collected;

4. With regard to remissions, the SAF may consider any financial hardship from the collection action as well as
other factors personal to the enlisted member. Waiver determinations are based solely on the facts and circumstances
giving rise to the erroneous payment, including the applicant’s knowledge or fault, if any, in the matter. The
applicant’s personal and financial condition ordinarily has no bearing on the decision to grant or deny waiver;

5. Remission ordinarily suspends the collection of an indebtedness unless the unit Commander or the Accounting
and Finance Officer directs the monthly withholding of a portion of the member’s pay. On the other hand, a
collection action is continued while a waiver request is being processed, unless the criteria for suspension of
collection action are met. The determination for suspension of collection action while a waiver request is being
reviewed is made on a case-by-case basis, with consideration given to whether:

a. There is a reasonable possibility that waiver will be granted;
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b. There is a reasonable assurance that the erroneous payment can be recovered if waiver is not granted; or
c. The collection of the debt will cause undue hardship.
In the event of any question, you should consult with the servicing Judge Advocate.

KWIK-NOTE: Requests for remissions and waivers of indebtedness should be assisted in by the Judge Advocate
and included as part of the Legal Assistance Program.

RELATED TOPICS: SECTION
Debt Collections 23-9

Legal Assistance Program 17-8
Reports of Survey 25-19
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Reporting Identifiers

Updated by Major Jeffrey Knickerbocker, November 2008

AUTHORITY: AFI 36-2101, Classifying Military Personnel (Officer and Enlisted) (7 Mar 2006).
INTRODUCTION

ANG members are assigned to particular tasks based upon their training and experience pursuant to Air Force and
Air National Guard regulations and are awarded an Air Force Specialty Code (AFSC).

NO AFSC
However, there are times when individuals do not have an AFSC, such as:
1. Before members are awarded their AFSC (for example, basic trainees);

2. When individuals need to be removed from a previously awarded AFSC and retrained and reclassified into a new
AFSC (for example, an enlisted member selected for commissioning, or members who are no longer qualified for a
previously awarded AFSC due to circumstance either within or beyond their control); or

3. When the previous AFSC has been modified or discontinued. However, these members still need to be identified
in the training system.

These various conditions of members who are “in between AFSCs,” so to speak, cause these members to be
temporarily classified with a special number called a “Reporting Identifier (RI).”

KEEP THE REPORTING IDENTIFIERS UNTIL NEW AFSC AWARDED OR ADVERSE ACTION
BEGUN

Reporting Identifiers are handled by the Training section of the MPF. It is important that individuals be properly
classified with an RI, and be promptly removed from such classification upon obtaining the new AFSC, since
members who either cannot or will not be retrained to qualify for the new AFSC must either be demoted to a grade
calling for an AFSC for which they can qualify, or administratively discharged.

Since either of these two adverse actions will have as their basis the member’s inability or unwillingness to retrain, it
is essential that the original reason for the retraining and assignment of the RI be properly justified.

MPF personnel should consult the Staff Judge Advocate with any questions that may bear on the proper justification
of the assignment of the RI for a particular individual, before the individual is so classified, so that upon the
individual’s failure to retrain and be awarded a new AFSC, any subsequent adverse actions will be based on legally
sufficient grounds.

REPORTING IDENTIFIERS vs. SPECIAL DUTY IDENTIFIERS
Rls should not be confused with Special Duty ldentifiers which are special numbers used to classify certain
positions such as Recruiters. The Special Duty Identifier numbers do not connote the “retraining” requirements of

RIs, and unlike Rls, which are temporary classifications, Special Duty Identifiers are permanent classifications for
as long as the member holds that position.
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KWIK-NOTE: Make sure your MPF keeps track of all members with Rls so that these members are either timely
awarded new AFSCs or processed for appropriate adverse action upon their failure to timely be awarded their
new AFSC.

RELATED TOPICS: SECTION

AFSC Reclassification and Training 1-3
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Updated by Major Jeffrey M. Knickerbocker, November 2008

AUTHORITY: AFI 36-3002, Casualty Services (25 Jul 2005); AFI 36-2910, Line of Duty (Misconduct)
Determination (16 Apr 2002)

PURPOSE AND USE

DD Form 1300 (Department of Defense Report of Casualty) and AF Form 1613 (Statement of Service) are the
official Air Force documents prepared for deceased members while in a duty status.

The primary purpose of the DD Form 1300 and AF Form 1613 is to allow Government entities to resolve claims
when the death resulted from a disease or injury incurred or aggravated during a period of military service, and in
line of duty.

DD Form 1300 is prepared when a member of the Air National Guard dies from injuries received or aggravated
while on active duty for training or inactive duty for training, or dies from injuries received while going directly to
or from active duty for training or inactive duty for training.

REQUIREMENTS

AFI 36-3002 contains complete guidance for advising next of kin (NOK) depending on the cause and circumstances
of death. It is the Commander's responsibility to appoint a mature commissioned officer (First Lieutenant or above),
or non-commissioned officer (grade E-7 to E-9), or civilian of comparable grade to serve as Casualty Assistance
Representative (CAR) and advise next of kin of the circumstances of the member's death.

A detailed report is required when death is caused by:

1. Accident;

2. Wanton overindulgence in alcoholic beverages or use of drugs;

3. Any cause during a period of unauthorized absence or while the member was in a desertion status;

4. Suicide; or

5. Homicide.

The Commander should consult with the Staff Judge Advocate before a casualty report is prepared.

KWIK-NOTE: Know when and how to prepare a casualty report.

RELATED TOPICS: SECTION
Benefits 4-2
Disposal of Personal Property 1-11
Investigations and Inquiries 16-11

Line of Duty Determinations 1-19

OSl and SF Reports 8-14
Status of National Guard Members 11-7
Veterans Benefits 4-8

Wills 23-20
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Selective Retention in the Air National Guard

Updated by Major Jeffrey Knickerbocker, November 2008

AUTHORITY: ANGI 36-2606, Selective Retention of Air National Guard Officer and Enlisted Personnel (28 Feb
97); ANGI 36-2002, Enlistment and Reenlistment in the Air National Guard and as a Reserve of the Air Force (1
Mar 04).

INTRODUCTION

Each State Adjutant General (TAG) is responsible for maintaining a stable and viable force structure. The Air
National Guard, as a reserve component of the Air Force, has developed a force management tool (ANGI 36-2606)
that provides a vehicle to ensure a quality trained force, stable promotion opportunities for lower grade personnel,
and a viable combat ready force in event of mobilization and/or contingency/peacetime commitments. A Selective
Reserve Retention Board (SRRB) is appointed by The Adjutant General to recommend the retention or non-
retention of officers and enlisted members in the ANG in accordance with (IAW) the policies and procedures
provided in the instruction.

DISCUSSION

All ANG officers (except adjutants general, assistant adjutants general and general officers) and enlisted members
will be considered under the selective retention program if they are retirement eligible on or before 1 January of the
year in which the board convenes and are not otherwise scheduled to be separated during the calendar year of the
Board (e.g., MSD, maximum age).

Officers who are retirement eligible will be considered under the program, even if they have not completed the
minimum promotion service time to retire in the highest grade held.

AGRs who are eligible for reserve retirement will be considered, even if they have not attained eligibility for active
duty retirement, unless they are in the “sanctuary zone” (between 18 and 20 years active duty anytime during the
calendar year in which the board is held).

Members who are serving on a Title 10 statutory tour or extended active duty anytime between January 1% and the
publication of the board results for that calendar year will not be considered under the selective retention program.

SELECTIVE RETENTION REVIEW BOARD

The TAG appoints a Selective Retention Review Board (SRRB) to consider members for selective retention.
Separate boards are conducted for officers and enlisted members. The ANGI sets forth requirements for board
composition. All voting board members must be senior in rank to individuals being considered by the board.

The Board convenes for the purpose of evaluating the future benefits that can be expected to accrue to the Air
National Guard from the continued service of each officer it considers. The Board reviews all documents IAW
paragraph 2.4.2 of ANGI 36-2606. A member can submit letters for the board’s consideration |AW paragraph 2.2.6.
Continued retention must be based on the combination of the unit commander’s recommendation and organizational
force management requirements.

The recommendation of the Commander carries substantial weight in the ultimate determination of retention or
mandatory retirement.

The State Adjutant General reviews the recommendations of the Board, including minority reports, and approves or

disapproves all specific recommendations. Each member considered will be notified of the TAG’s decision by
letter. An individual may request reconsideration of the board decision within 30 days of official notification or by
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15 September, whichever is earlier, through his or her command channels. The request for reconsideration must be
processed promptly to arrive in the TAG’s office by 30 September.

TECHNICIANS

If a Technician loses military membership, they will be terminated from the Technician program, but is not
considered a separation for cause. There are some exceptions and waivers available for competent individuals who
need to be retained in order to qualify for technician retirement. See ANGI 36-2002 for additional detail.

PRACTICAL TIPS

Commanders should meet with their MPF Chiefs to ensure that as members of the unit approach 20 years of service,
they review their status to maximize their input for favorable consideration for retention by the Board.

Commanders properly view this program as one of quality force management. However, the pitfall to avoid is a
claim of discrimination or unfairness by the disgruntled member whom you are not recommending for retention.
With members against whom you have taken adverse action - up to now, not enough to administratively discharge or
courts-martial them - be sure to consult with your Staff Judge Advocate and MPF Chief BEFORE you submit the
recommendations of these members to the Board. Document the record to be presented to the Board so that
whatever recommendation you make is justified.

KWIK-NOTE: Selective retention can be a valuable tool for Commanders to maintain a quality force within their
units.

RELATED TOPICS: SECTION
Judicial Review of Military Administrative Actions 18-5
Quality Force Management Actions 24-12
Selective Enforcement 24-14
Officer Evaluation System 1-23
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Transfer to the Individual Ready Reserve (IRR)

Updated by Major Jeffrey M. Knickerbocker, November 2008

AUTHORITY: AFI 36-3209, Separation and Retirement Procedures for Air National Guard and Air Force
Reserve Members (14 Apr 05); AFI 36-2115, Assignments Within the Reserve Components (8 Apr 05); ANGI 36-
2101, Assignments Within the Air National Guard (11 Jun 04).

OVERVIEW

Commanders may transfer members of the unit to the Individual Ready Reserve for a number of reasons. This
transfer to ARPC-IRR retains the member in the Reserve of the Air Force and allows the State HQ to cut orders
discharging the member from the National Guard of the State.

A Commander should review the current policy requirements when any of the following events take place:

1. Unsatisfactory participation by a member when the member has an unsatisfied Military Service Obligation
(MSOy;

2. Unreasonable commute when a change in the member’s residency places that member beyond a reasonable
commuting distance; or

3. Unreasonable commute when the unit changes location and the member’s residence is beyond a reasonable
commuting distance.

Whether or not the member has an unsatisfied MSO is important. If a member has an unsatisfied MSO, that member
may not be separated from the Reserve of the Air Force based on unsatisfactory participation alone. If the member’s
MSO has been completed, then the member may be discharged from both the National Guard of the State and as a
Reserve of the Air Force. Similarly, depending on the event outlined above, the member may be entitled to an
“Honorable” discharge.

TRANSFER TO IRR FOR UNSATISFACTORY PARTICIPATION

Personnel with an unsatisfied MSO or periods remaining to serve on current enlistment contracts may be discharged
from the National Guard of the State, but will not be discharged as a Reserve of the Air Force as unsatisfactory
participants solely by reason of their having accrued excessive absences from scheduled training duty.

Unsatisfactory participants with MSOs, including Palace Chase personnel, must be transferred to the Air Reserve
Personnel Center (ARPC) to complete their statutory military service obligation.

Any individual who has nine or more unexcused absences from scheduled training periods in a 12-month period is
identified as an unsatisfactory participant. For example, a weekend UTA constitutes four separate training periods,
and by the time a member has been absent without excuse from the first month’s four training periods to the third
monthly UTA weekend in a 12-month period, there will be nine unexcused absences. To qualify for transfer to
ARPC, such members must be notified in writing after each unexcused absence, and should be demoted by
nonjudicial punishment action or administratively, as appropriate, to the grade of at least E-2, and preferably E-1.
After the ninth unexcused absence, unit Commanders may request approval of the member’s transfer to ARPC by
submitting the required documents to their State HQ.

If State HQ approves the transfer to ARPC, State HQ will then cut orders discharging the member concerned from
the ANG of the State and reassigning the MSO member to ARPC-IRR (Individual Ready Reserve). Non-MSOs
will be discharged from the ANG of the State and as a Reserve of the Air Force, except Palace Chase personnel who
may also be returned to Active Duty or transferred to the IRR.
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DoD policy is that individuals who are transferred to ARPC and have a characterization of service of other than
honorable because of their unsatisfactory participation, shall be discharged by ARPC at the end of their statutory
military service obligation, or period of enlistment, or service agreement, whichever is later with such
characterization unless they obtain a waiver from NGB to upgrade their characterization of service.

TRANSFER TO IRR BECAUSE OF MEMBER OR UNIT RELOCATION
Member Relocation (MSOs)

MSO members of the ANG who change their residence may be transferred to the IRR if they reside beyond a
reasonable commuting distance from a unit of their component. Their assignment to the IRR will continue until they
are able to transfer to a paid drill position of another Reserve component or complete their statutory military service
obligation. Unless other circumstances dictate, the characterization of service should be Honorable.

If MSO members change their residences within a reasonable commuting distance from a unit of their component
and fail to report to such unit within 90 days of the relocation (assuming the member’s ETS date will not come up
during this 90-day period), they may be identified as unsatisfactory participants because of the requisite number of
unexcused absences, and they may be transferred to the IRR. The characterization of service usually will be
Honorable.

Contractual Obligors (Non-MSOs)

Non-MSO members who move so that they are beyond a reasonable commuting distance from a unit of their
component will be transferred to non-member, non-participating status (NNPS) upon request at the end of their
enlistment, and will be discharged (usually Honorable), unless they have transferred to a paid drill position in
another Reserve component before their enlistment expires.

Non-MSO members who move so that they are within a reasonable commuting distance of a unit of their component
and fail to join such unit within 90 days of their relocation (assuming the ETS date will not run), may be identified
as unsatisfactory participants because of the requisite number of unexcused absences and will be discharged. The
characterization of service usually will be Honorable.

Unit Relocation Within Reasonable Commuting Distance

If the unit moves so that the member remains within a reasonable commuting distance, the members required
participation continues.

Unit Relocation Beyond Reasonable Commuting Distance

MSOs

If the unit moves so that the member is beyond a reasonable commuting distance, the member may be discharged
from the ANG of the State and transferred to ARPC-ORS (Obligated Reserve Section) where, at the end of the
MSO, the member will be honorably discharged.

Non-MSOs

If the unit moves so that the member is beyond a reasonable commuting distance, the member may resign from the
ANG of the State and be transferred to the USAFR for the remainder of the term of the enlistment, and from which

the member will be honorably discharged.

KWIK-NOTE: This area of personnel administration is subject to frequent policy changes from the NGB, and the
latest NGB communications should be consulted when a problem arises.
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RELATED TOPICS: SECTION
Absent Military Members 1-2
Administrative Demotion of Airmen 24-2
Administrative Discharge of Enlisted Personnel 24-3
Administrative Discharge of Officers 24-4
Conditional Release 1-8
Nonjudicial Punishment 24-11
Palace Chase 1-26
Quality Force Management Actions 24-12
Unsatisfactory Participation 1-40
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Unions - Military

Updated by Lt Col Karen Hornsby and Lt Col Baxter O. Elliot, 111, July 2001

AUTHORITY: 10 U.S.C. 976; AFI 51-906, Representational and Organizational Activities of Air Force Personnel
(21 Jul 94).

DEFINITION
A military labor organization is an organization that engages in or attempts to engage in:
1. Negotiation or collective bargaining;

2. Representing members in connection with any grievance or complaint arising out of the terms or conditions of
military service;

3. Striking, picketing, marching, or demonstrating to induce the National Guard to recognize the organization or the
right to negotiate or bargain for the members; or

4. Changing the terms or conditions of military service.

MEMBERSHIP IN MILITARY UNIONS, ORGANIZING MILITARY UNIONS, AND RECOGNITION OF
MILITARY UNIONS ARE PROHIBITED.

A military labor organization is unlawful because it may impede the mission of the National Guard and present a
clear danger to discipline, loyalty and obedience to the lawful orders of command.

Pursuant to 10 U.S.C. 976, it is unlawful to:

1. Enroll in a military labor organization;

2. Participate as a military labor organization as described above;

3. Recruit members for a military labor organization; or

4. Use any military installation for a military labor organization purpose.

Whoever violates this section as an individual may be fined up to $10,000 or imprisoned not more than five years,
OR BOTH, or in the case of an organization, may be fined from $25,000 to $250,000.

PERMITTED ACTIVITIES OF AGRs

A member of the National Guard serving on full-time National Guard duty, in AGR status, may not be a member of
a military labor organization. But a full-time member of the National Guard may:

1. Present complaints or grievances over terms or conditions of military service through established military
channels;

2. Voice personal views through command-sponsored or authorized advisory councils, committees or organizations;

3. Petition or communicate with any Member of Congress;
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4. Seek or receive counseling or information from any source;
5. Be represented by military counsel in any military judicial or administrative proceeding;

6. Join or be a member of any organization (not a military labor organization) which engages in representational
activities with respect to terms or conditions of off-duty employment; and

7. Take such other actions as are authorized by applicable law or regulation.

Should any problem arise in this area, Commanders should consult with their Judge Advocate and Labor Relations
Officer.

KWIK-NOTE: There are no military unions.

RELATED TOPICS: SECTION
AGR Program 11-4
Labor Relations 5-5
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USAF Instructions, ANG Supplements and Unit Instructions

Updated by Major Jeffrey Knickerbocker, November 2008
AUTHORITY: AFI 33-360, Publications and Forms Management (18 May 06)
INTRODUCTION

AFI 33-360 generally describes the applicability and provides for the issuance of publications throughout the Air
Force. Paragraph 3.9.1 of that AFI sets out the rules for applicability of Air Force publications to the ANG. The
general rules are:

1. Departmental publications (AFPDs and AFIs) apply to the Air National Guard only when coordinated with the
appropriate ANG office. The ANG, not the OPR, determines whether a particular instruction applies to the ANG,
and will provide the OPR with applicability or exception statement for inclusion in the “purpose” paragraph of the
publication.

2. AFPDs and AFIs are not listed in the ANGIND 2; those which are not applicable, or are applicable only upon
mobilization, are indicated by a “@” or “#” notation in the AFIND 2. If there is no marking in the AFIND 2, the
publication is applicable, in its entirety and with no exception, to the ANG.

3. MAJCOM publications apply only if specifically stated to be applicable in the purpose paragraph. Applicable
MAJCOM publications are listed in the ANGIND 2. Only those MAJCOM publications listed in the ANGIND2 by
series and date are applicable to the ANG.

ANG SUPPLEMENTS AND UNIT PUBLICATIONS

The Director, ANG, is authorized to publish supplements to both departmental and MAJCOM publications. ANG
units have limited authority to issue policy directives, and are authorized to publish instructions to implement
USAF, MAJCOM and ANG policy directives.

VIOLATIONS

Avrticle 92(1), UCMJ, and similar state code provisions, make it a crime to violate a lawful general regulation (i.e.,
“instruction”). All formal, published regulations are deemed to be “general regulations” for this purpose. However,
the Manual for Courts-Martial, 1984, limits the criminal applicability of a regulation as follows: “Regulations which
only supply general guidelines or advice for conducting military functions may not be enforceable under Article 92

).

Thus, not all general regulations are necessarily punitive in nature, and violating a general regulation that is not
punitive in nature is not punishable under Article 92, UCMJ or a state military code equivalent. Therefore, if the
goal in issuing a regulation is to make its violations punishable by court-martial, then it should be clearly stated in
the text of the regulation that it “is a punitive regulation, punishable under Article 92 (1), UCMJ, (or state Code
reference),” or words of similar import. Where appropriate, only important portions of the regulation should be
designated as punitive, by reference to specific paragraphs in the regulation. In other words, all or part of a general
regulation may be made punitive.

DRAFT CAREFULLY

A government agency will always be held responsible for obeying its own regulations. Ambiguities in a regulation
will almost always be construed in a third party hearing against the party that authored the regulation. Consequently,
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serious thought and consideration should be given to whether to issue a regulation or supplement, and what to put in
it.

KWIK-NOTE: Every unit publication should be reviewed by a Judge Advocate for legal sufficiency and form
before it is issued. It may be wise to ask your Judge Advocate to work with the OPR in the drafting stage.

RELATED TOPICS: SECTION
Judicial Review of Military Administrative Actions 18-5
Sources of Commander’s Authority 2-7
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Unsatisfactory Participation

Updated by Major Jeffrey Knickerbocker, November 2008

AUTHORITY: AFI 36-3209, Separation and Retirement Procedures for Air National Guard and Air Force
Reserve Members (14 Apr 05); ANGI 36-2503, Administrative Demotion of Airmen (1 Mar 04).

WHAT IS "UNSATISFACTORY PARTICIPATION?"

AFI 36-3209, paragraph 3.13.2, defines "Unsatisfactory Participation as a member who has missed nine or more
Unit Training Assemblies (UTAS) within a 12-month period or who fails to report to the ANG unit of assignment
within 90 days after the date of release from active federal service. Members may be separated or discharged when it
is determined, that they are unqualified for further military service by reason of Unsatisfactory Participation. This
reason shall NOT be used if the member is in Entry Level Status. For demotion purposes, “unsatisfactory
participation” is defined as six or more unexcused absences from scheduled UTA periods in any continuous 12-
month period.

COMMANDER'S DUTIES

1. Send a written notice to the member after each scheduled UTA missed. As a practical matter, send one letter at
the end of the monthly drill weekend citing the UTAs missed. One four-hour UTA counts as one absence.
Attachment 1 to this topic is a sample form letter for this notice. Up to the sixth unexcused absence, the letter need
only be sent by regular mail.

2. Many commanders use demotion action as a rehabilitative tool before initiating discharge proceedings. You may
initiate demotion action after the sixth unexcused absence. Use the inserted paragraph 4 in Attachment 1
(notification of absence letter), if demotion action is being initiated. After the sixth but before the ninth unexcused
absence, send Attachment 1 by certified mail, return receipt requested. Also, use the inserted paragraph 4 in
Attachment 2 to this topic, if after the ninth unexcused absence, you choose to proceed with further demotion action.

3. After the ninth unexcused absence, use Attachment 2 as the notice to be sent to the member. The unit Commander
may initiate separation action recommending that the member be separated from both the ANG of the state and as a
Reserve of the Air Force, or that the member be separated from the ANG of the state and transferred to the
Individual Ready Reserve (IRR), depending upon whether or not the member has an existing service obligation. See
also the topic in this Deskbook entitled "TRANSFER TO THE INDIVIDUAL READY RESERVE (IRR)."

WHAT HAPPENS TO INDIVIDUALS TRANSFERRED TO THE IRR?

Individuals who are transferred to the IRR because of unsatisfactory participation, and have a tentative
characterization of service of other than honorable, will be discharged by ARPC at the end of their statutory military
service obligation or period of enlistment or service agreement, whichever is later, with such characterization of
service unless the individual has taken affirmative actions to qualify for a higher characterization of service. Such
actions may include, but are not limited to, rejoining a unit of the Air National Guard, or other selected Reserve, and
satisfactorily participating for a period of not less than 12 months, or volunteering for and completing a tour of
active duty for training of not less than 45 days. When necessary, the individual's term of enlistment or service
agreement may be extended to complete the affirmative action described above to qualify for a more favorable
characterization of service.

FORMS
Many units, through their MPF and Judge Advocates, have developed form letters and procedures to expeditiously

process unsatisfactory participants. Remember, this area requires close coordination among unit Commanders, their
first sergeants, MPF and the Staff Judge Advocate to ensure timely communication of unexcused absences from the
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unit to the MPF, and timely sending of the required correspondence to the member. It is easy to push this aside with
all the other training requirements you face. If you establish these procedures as just another one of your duties, you
will find that the process works smoothly. SJAs should review all adverse actions based upon unsatisfactory
participation.

KWIK-NOTE: Timely processing of unsatisfactory participants is a high profile item for inspection teams.

RELATED TOPICS: SECTION
Absent Military Members 1-2
Administrative Demotion of Airmen 24-2
Administrative Discharge of Enlisted Personnel 24-3
Administrative Discharge of Officers 24-4
Admonitions and Reprimands - Administrative 24-5
Barring Reenlistment 24-6
Judicial Review of Military Administrative Actions 18-5
Legal Reviews 17-11
Mailing or Delivery - Affidavits and Certificates of Service 24-10
Palace Chase 1-26
Quality Force Management Actions 24-12
Selective Retention in the Air National Guard 1-36
Weight and Body Fat Management Program 24-15
Dropping ANG Officer from the Rolls Instead of Administrative Discharge 24-8
Nonjudicial Punishment Transfer to the Individual Ready Reserve (IRR) 24-11
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Attachment 1
(Unit Letterhead)
MEMORANDUM FOR (Name and Address of unit member) Date
FROM: Unit Commander
Subject: Notification of Unexcused Absence from Scheduled Training Duty

1. You are advised that your unexcused absence(s) from the scheduled training period(s) of
(has) (have) been recorded.

2. You are aware from previous briefings and/or counseling of your requirement to attend all scheduled inactive
duty and other required training periods.

3. PALACE CHASE ONLY: As a Palace Chase member your failure to satisfactorily participate in unit training
assemblies (UTAs) and your other unit training requirements is a violation of your Palace Chase contract and may
result in recommending your involuntary recall to Extended Active Duty under AFI 36-3205 for the period of time
remaining on your Active Duty Service Commitment (Officers) or Term of Enlistment (Airmen) at the time of your
release from active duty, or for 12 months, whichever is longer.

[If demotion action is being initiated, use: "4. You are advised that an action which could result in your demotion in
grade is being initiated at this time, and of which you will receive separate notice." If this paragraph is used,
renumber the remaining paragraphs].

4. These unexcused absences from scheduled training also subject you to nonjudicial punishment action,
administrative demotion action, and other adverse administrative actions, including initiation of separation and
discharge action from the Air National Guard under other than honorable conditions.

5. You may have a valid excuse for one or more of these unexcused absences because of illness, injury, emergency
or other circumstances beyond your control. If such is the case, you must furnish this office not later than 15 days
from the date of this letter, appropriate documentation, such as a doctor's certificate, affidavit, etc. supporting your
written request to be excused. If documentation is not readily obtainable, indicate in your request the date it will be
furnished. All requests for unexcused absences are subject to approval. The denial of the request to be excused or
failure to submit a written request within the time limits, may result in initiation of a separation action with a
recommendation for you to receive a discharge under other than honorable conditions, nonjudicial punishment,
administrative demotion, or other adverse administrative action.

6. If I accept your explanation and consider your unexcused absence(s) as excused, you may be required to make up
the training. If the make-up training is not performed, as ordered, it will be recorded and counted as an unexcused
absence.

7. You are ordered to report for duty at the next scheduled Unit Training Assembly on ,
beginning at hours, place of duty:

8. If you have any questions, you are to contact at

Commander Signature Block
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Attachment 2
(Unit Letterhead)
MEMORANDUM FOR (Name and address of unit member) Date
FROM: Unit Commander
Subject: Unsatisfactory Participation

1. You are advised that your unexcused absence(s) from the scheduled training period(s) of
(has) (have) been recorded.

2. You are aware from previous counseling and/or correspondence of the serious nature of your absence.

3. PALACE CHASE ONLY: As a Palace Chase member your continued failure to satisfactorily participate in unit
training assemblies (UTAS) and your other unit training requirements is a violation of your Palace Chase contract
and will result in recommending your involuntary recall to Extended Active Duty under AFI 36-3205 for the period
of time remaining on your Active Duty Service Commitment (Officers) or Term of Enlistment (Airmen) at the time
of your release from active duty, or for 12 months, whichever is longer.

[If demotion action is being initiated, use: "4. You are advised that an action which could result in your demotion in
grade is being initiated at this time, and of which you will receive separate notice." If this paragraph is used,
renumber the remaining paragraphs].

4. Based upon the number of your unexcused absences, | have the authority to recommend your separation from the
Air National Guard. Such discharge may be under other than honorable conditions. This does not apply to PALACE
CHASE members who are approved for recall to extended Active Duty.

5. You may have a valid excuse for one or more of these unexcused absences because of illness, injury, emergency
or other circumstances beyond your control. If such is the case, you must furnish this office not later than 15 days
from the date of this letter, appropriate documentation, such as a doctor's certificate, affidavit, etc. supporting your
written request to be excused. If documentation is not readily obtainable, indicate in your request the date it will be
furnished. All requests for unexcused absences are subject to approval. The denial of the request to be excused or
failure to submit a written request within the time limits, may result in initiation of a separation action with a
recommendation for you to receive a discharge under other than honorable conditions, nonjudicial punishment,
administrative demotion, or other adverse administrative action.

6. If | accept your explanation and consider your unexcused absence(s) as excused you may be required to make up
the training. If the make-up training is not performed, as ordered, it will be recorded and counted as an unexcused
absence.

7. You are ordered to report for duty at the next scheduled Unit Training Assembly on ,
beginning at hours, place of duty:

8. If you have any questions, you are to contact at

Commander Signature Block
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Withdrawal of Authority to Bear Firearms

Updated by Major Jeffrey Knickerbocker, November 2008

AUTHORITY: AFI 31-207, Arming and Use of Force by Air Force Personnel (1 Sep 1999); DODI 6400.06,
Domestic Abuse Involving DoD Military and Certain Affiliated Personnel (21 Aug 2007)

WITHDRAWAL OF AUTHORITY TO BEAR FIREARMS

A Commander has the ability, under certain circumstances, to administratively withdraw a member’s authority to
bear a firearm. Typically, this issue will arise in the context of a security police squadron or flight. This action is
appropriate when a member’s behavior demonstrates that possession of a firearm would be a threat to safety,
security, or the performance of the ANG mission for which the firearm was possessed. The goal of this action is to
protect not only the member, but also other personnel at or near the military installation. Additionally, as is more
fully discussed in the following chapter, certain convictions preclude the military from authorizing someone to bear
a firearm. In those cases, the law imposes criminal liability not only on the member who bears the firearm, but also
on personnel who issued the firearm to the member.

DETERMINE RELIABILITY AND DOCUMENT YOUR DECISION

AFI 31-207, paragraph 2.6, requires that the member in question be evaluated to determine whether or not the
member is reliable; that is to say, is the members’ personality such that the member can be trusted with possession
of a firearm.

A member’s individual reliability can be called into question for a variety of reasons, including identified substance
abuse, emotional or behavioral instability, using prescription medication that would impair their ability to use a
firearm safely, or disciplinary problems. If you know or have reasonable cause to believe that a person under
your command has a misdemeanor conviction for a crime of domestic violence, you must take affirmative action
to withdraw and prevent the individual’s access to firearms. (See Deskbook Topic entitled “Lautenberg
Amendment,” Section 1-42).

Commanders deciding to withdraw a person’s authorization to bear arms for more than 72 hours must notify the
individual in writing of the withdrawal action and the reasons for such action pursuant to AFI 31-207, para. 2.6.6.

On the issue of reliability, it is important to thoroughly document the pertinent duty history of the member as to both
the current assignment and past assignments. This information will assist a Commander in the initial decision
regarding the withdrawal of authority to bear firearms, as well as any subsequent decision in the matter. A member
may question a Commander’s decision to take such an action, or, at a later date, the member may apply for a
reinstatement of the authority to bear firearms. Thus, it is essential to properly document the basis for this type of
action. A Commander should check with the Staff Judge Advocate before instituting this action. The SJA will assist
a Commander in reviewing the legality of the proposed action and in supplying the necessary documentation of the
action.

KWIK-NOTE: Act promptly to withdraw a member’s authority to bear firearms if the member’s behavior
demonstrates that possession of a firearm would be a threat to safety, security, or the performance of the ANG
mission.

RELATED TOPICS: SECTION
Air Base Security Guards 3-3
Alcohol Abuse 10-3

Drug Abuse 10-4
Judicial Review of Military Administrative Actions 18-5
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Personnel Security Access Program 1-28
Possession of Privately Owned Firearms on Base 3-15
Quality Force Management Actions 24-12
Lautenberg Amendment 1-42
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Lautenberg Amendment

Updated by Major Jeffrey Knickerbocker, November 2008

AUTHORITY: 18 U.S.C. 88921 and 922; Memorandum, Under Secretary of Defense for Personnel and
Readiness, Department of Defense (DOD) Policy for Implementation of Domestic Violence Misdemeanor
Amendment to the Gun Control Act for DOD Military Personnel (27 Nov 02); Memorandum, HQ USAF/DPP, Air
Force Policy for Implementation of Domestic Violence Misdemeanor Amendment to the Gun Control Act
(Lautenberg Amendment) for Military and Civilian Personnel (20 Feb 04); DODI 6400.06, Domestic Abuse
Involving DoD Military and Certain Affiliated Personnel (21 Aug 2007).

BACKGROUND

The Gun Control Act of 1968 (“GCA”) established a comprehensive scheme to regulate the manufacture, sale,
transfer, and possession of firearms and ammunition. Section 922(g) delineated certain classes of individuals
prohibited from shipping, transporting, possession, or receiving firearms or ammunition in interstate commerce.
Some examples of individuals targeted by this provision include persons convicted of a crime punishable by a term
of imprisonment exceeding one year; fugitives from justice; unlawful users/addicts of controlled substances; persons
committed to a mental institution, illegal aliens, and persons dishonorably discharged from the Armed Forces. The
GCA contained a public interest exception and allowed the possession of firearms in an official capacity (e.g. by law
enforcement officials and military members )

As part of the Omnibus Consolidated Appropriations Act of 1997, Congress amended the GCA and added an
additional disqualification category. Commonly referred to as the Lautenberg Amendment (after its sponsor Senator
Frank Lautenberg of New Jersey), this provision makes it unlawful for “any person...who has been convicted of a
misdemeanor crime of domestic violence” to ship, transport, possess, or receive firearms or ammunition in or
affecting commerce. It also prohibits the knowing sale or other disposition of any firearm or ammunition to an
individual convicted of a domestic violence misdemeanor. Further, the amendment alters the traditional public
interest exception to the firearms disqualification provisions, since it did not include a public interest exception. A
violation is punishable by imprisonment for up to 10 years and a maximum fine of $250,000. Military departments
(including security forces personnel) are not exempt from this law.

DOD GUIDANCE

DoDI 6400.06 expanded, as a matter of policy, the prohibition and included those individuals previously exempted
under the public interest exception. Because the policy could not be applied retroactively it is still possible for
someone with a felony conviction prior to the 2002 policy implementation date to serve in the military and carry a
weapon.

AIR FORCE AND AIR NATIONAL GUARD GUIDANCE

In March 1998, the Air Force issued a message providing that individuals convicted of domestic violence may not
be administratively discharged solely for the conviction, but may be administratively discharged if there is a legal
basis on other grounds. All individuals with qualifying convictions who are retained must be reassigned to duties
which do not include access to firearms or ammunition and may not deploy to areas for which small arms training is
required. If the individual’s AFSC requires that the individual be qualified to bear a firearm, the AFSC must be
withdrawn.

ANGRC guidance reiterates AF guidance and states that individuals with qualifying convictions may not be enlisted

in the Guard and that such convictions are not subject to waiver. Members already in the Guard with qualifying
convictions are ineligible for direct commission or entry into a program leading to commission.
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As the DoD has recently issued an instruction, you should look for an Air Force implementing instruction soon.
THE LAUTENBERG AMENDMENT: ELEMENTS OF AN OFFENSE:

Misdemeanor: A non-felony offense under federal or state law, punishable by a fine and/or up to one year
in jail.

Conviction: A final judgment on a verdict or finding of guilty, a plea of guilty, or a plea of nolo
contendere. It does not include an arrest, or a final judgment which has been expunged, pardoned, reversed, set
aside, or otherwise rendered null. Moreover, it does not include the situation where an individual has had his/her
civil rights restored, unless the terms of any such action expressly prohibit the individual from possessing firearms
or ammunition. Additionally, the underlying misdemeanor conviction may not be used as a predicate to a violation
unless: 1) the individual in question was represented by counsel in the case, or knowingly and intelligently waived
the right to counsel and 2) in the instance that the individual was entitled to a trial by jury, the case was indeed tried
by jury, or the individual in question made a knowing and intelligent waiver of the right. The statute applies to
anyone who has ever been convicted of such an offense, even if the conviction occurred before the effective date of
the Lautenberg Amendment (30 Sep 96).

Domestic Violence: A misdemeanor conviction triggers the firearm possession prohibition only if the
offense has as its elements the use or attempted use of physical force or the threatened use of a deadly weapon;
committed by a current or former spouse, parent, or guardian of the victim, by a person with whom the victim shares
a child in common, by a person who is cohabiting with or has cohabited with the victim as a spouse, parent, or
guardian, or by a person “similarly situated” to a spouse, parent or guardian of the victim. This provision appears to
cover an exhaustive range of domestic relationships, except that the text prevents children from being classified as
offenders in the event that they commit a misdemeanor offense against a parent or guardian. The Bureau of
Alcohol, Tobacco and Firearms (BATF) has helped to further clarify the statute, stating that the “similarly situated”
language does not require the establishment of a common law marriage; rather the individuals must simply be
involved in more than a “dating” relationship. 27. C.F.R. § 178.11; See also Bureau of Alcohol, Tobacco and
Firearms, “Federal Firearms Regulations Reference Guide,” AFF P 5300.4, p. 152 (2000).

27 NOV 2002 DOD POLICY: ELEMENTS OF AN OFFENSE

In essence, DOD Policy incorporates all of the aforementioned definitions, yet clarifies the law’s applicability to the
military and broadens its reach.

“Qualifying conviction:” a state or federal conviction for a misdemeanor crime of domestic violence; a
state or federal conviction for a felony crime of domestic violence adjudged on or after the date of the memorandum
(27 Nov 02), and any general or special court-martial conviction for a UCMJ offense which otherwise meets the
elements of a “crime of domestic violence,” even though not classified as a misdemeanor or felony. In effect,
DOD policy expanded Lautenberg’s application to the military. Under this scenario, it is entirely possible to comply
with the statutory requirements of Lautenberg (i.e. identification of misdemeanants) and not be subject to a fine or
imprisonment; yet, still violate DOD policy (i.e. failure to identify felons). Obviously, military members must be
cognizant of both. Further, the application of Lautenberg to special and general court-martials indicate the
broadened application of federal law to crimes committed outside of the United States.

The term “qualifying conviction” does not include summary court-martial convictions, impositions of non-judicial
punishment, or deferred prosecutions (or similar alternative dispositions) in civilian courts.

Domestic Violence: DOD policy uses the same definition as the Lautenberg Amendment, however it
precedes the specific description with the following: “a crime of domestic violence means an offense that has as its
factual basis...” Thus, the formal name of the offense of conviction is not governing—one must look further to the
factual basis for the conviction. For example, if an individual pleads guilty to “disorderly conduct,” yet the factual
basis is that he assaulted his wife and thus, caused a disturbance, this is a crime of domestic violence. The fact that
the offense says “disorderly conduct” and has no domestic violence reference in its title does not matter. The
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underlying facts of the offense are what count. However, consider the situation where an individual is charged with
two offenses: DV assault (for hitting his wife) and disorderly conduct (for yelling at, and threatening the intervening
neighbors). The individual pleads guilty to the disorderly conduct offense and the DV assault is dismissed.
Although the police report may indicate a DV assault, the factual basis for the disorderly conduct was the actions
toward the neighbors. In this instance, there is no factual basis of domestic violence for the offense of conviction.
There is just other evidence of domestic violence.

CIVILIAN PERSONNEL

DOD policy applies to all DOD appropriated and non-appropriated fund civilian employees, including those who
work outside United States’ territory. It does not apply to foreign nationals employed by DOD. Each DOD
component must identify their “covered positions” (those whose responsibilities include selling, disposing,
receiving, possessing, shipping, or transporting any firearm or ammunition), and ensure that no civilian is employed
or retained in such a position if they have a qualifying conviction.

NOTIFICATION PROGRAM

Each DOD component shall implement a program to inform personnel (military and civilian) in covered positions
about the scope and consequences of the Lautenberg Amendment. Personnel should be informed of their obligation
to report a qualifying conviction, and DD Form 2760 shall be used to report such convictions. Notices must be
posted in all facilities where firearms or ammunition are stored, issued, disposed of, and transported. DOD
components may now choose to require all or some of its covered personnel to certify that they do or do not have a
qualifying conviction (use DD Form 2760). This option to canvass/survey members rests within the discretion of
each component.

JUDICIAL REVIEW

The Lautenberg Amendment has been attacked as violating several different constitutional provisions: the second
amendment, the tenth amendment, the prohibition against bills of attainder, the commerce clause, the equal
protection clause, and the ex post facto clause. Although the last three have received more measured consideration,
none of the challenges have succeeded. In fact, several federal Courts of Appeals have upheld the constitutionality
of the Lautenberg Amendment. See United States v. Meade, 175 F.3d 215 (1* Cir. 1999); United States v. Napier,
233 F.3d 394 (6™ Cir. 2000); Gillespie v. City of Indianapolis, 185 F.3d 694 (7" Cir. 1999); United States v. Lewis,
236 F.3d 948 (8™ Cir. 2001); United States v. Hancock, 231 F.3d 557 (9" Cir. 2000); Fraternal Order of Police v.
United States, 173 F.3d 898 (D.C. Cir. 1999).

KWIK-NOTE: If you know or have reasonable cause to believe that a person under your command has a
misdemeanor or felony conviction for a crime whose underlying factual basis is one of domestic violence, you
must take affirmative action to withdraw and prevent the individual’s access to firearms. Notification programs
will assist in the identification of persons with qualifying convictions.

RELATED TOPICS: SECTION

Withdrawal of Authority to Bear Firearms 1-41
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Command Influence

Updated by Maj Beverly G. Schneider, January 2007

AUTHORITY: Article 37, Uniform Code of Military Justice, 10 U.S.C. 837; applicable state law and regulations.
DEFINITION

Unlawful command influence exists when Commanders impose their judgment as to the outcome or disposition of a
case upon their subordinates who have the responsibility to exercise their own independent judgment in the capacities
in which they are involved in the case.

UNLAWFUL COMMAND INFLUENCE PROHIBITED

Military Justice Actions

Improper command influence over military justice proceedings is prohibited by law. The exercise of improper
command influence will result in the reversal of a conviction or the overturning of a sentence. In addition, the exercise
of such influence is itself a crime under the federal Uniform Code of Military Justice and many state Codes of Military

Justice.

Specific Prohibitions

The law contains four specific prohibitions against command influence in military justice actions:

1. Commanders and convening authorities may not censure, reprimand or admonish any member of a military
court-martial, military judge or military counsel with respect to the findings or sentence rendered by a
court-martial;

2. No Guard member may attempt to coerce or influence the actions of any military court-martial or convening,
reviewing or approval authority with respect to their judicial acts;

3. In preparing performance and efficiency reports and promotion recommendations and actions, and determining
assignments, Commanders and supervisors are not allowed to consider or evaluate a member's performance as a
member of a court-martial; and

4. In preparing performance and efficiency reports and promotion recommendations or actions, and determining
assignments, military raters may not give less favorable evaluations because of the zeal with which a lawyer
represents any accused.

Examples of Prohibited Acts of Command Influence

These specific protections have been interpreted by the appeals courts over the years to prohibit a wide variety of
command actions that might influence military courts-martial. Some examples of prohibited command actions include:

1. Briefing court members or prospective court members prior to a trial concerning the review of courts- martial and
proper disposition of persons convicted of crimes;
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2. A statement to court members that charges are sent to trial only after extensive investigation and the existence of a
reasonable certainty that an accused had committed the crime;

3. Describing certain offenses to court members as reprehensible;

4. Reading a secretarial policy statement to court members on disposition of certain offenses;

5. Talking in a joking manner to court members over a drink at a bar and saying that the Commander did not care
how long the trial lasted as long as the accused was convicted;

6. Creating an appearance of command influence by command actions concerning outcomes of trials; and

7. Suggesting that subordinate Commanders and NCOs should not testify, or refusing to allow them to testify, in
favor of retaining someone who has been convicted of an offense.

Conseguences of Unlawful Command Influence

The consequences of unlawful command influence can be devastating. In 1982 and 1983, the Commander and a
brigade command sergeant major in the 3rd Armored Division gave briefings and distributed letters on the subject of
testimony in favor of persons accused at courts-martial. It was stated in these letters that it was inconsistent to
recommend a person be tried by a court authorized to impose a punitive discharge and then appear as a character
witness at trial and recommend retention. These command actions resulted in the review of hundreds of court-martial
cases and some reversals and overturning of sentences. Those involved in these episodes, as well as their Staff Judge
Advocates, all suffered adverse career consequences.

Also, the Commander may be personally liable for any adverse effects suffered by members who are victims of the
Commander's unlawful command influence. There will be no government representation or indemnification from
money damages for the Commander in such cases.

Delicate Balance

There is a delicate balance in the military justice system. Commanders have a strong interest in seeing wrongdoers
punished. At the same time, they exercise a quasi-judicial rule that requires them to maintain neutrality. Command
influence strikes at the heart of the perception of fairness in the military justice system. Courts-martial, military judges
and military counsel must be free to do justice as the facts and the law require without fear of command reprisals.
Witnesses must be free to testify on behalf of accused members without fear of putting their military careers in
jeopardy.

ADVERSE ADMINISTRATIVE ACTIONS

Although nearly all the precedents with regard to command influence are cases arising in court-martial situations, the
same principles of fairness apply to administrative discharge board and demotion board situations. Commanders and
convening authorities should take care not to discuss the particulars of pending cases with potential board members.
They should make sure that the military lawyers and witnesses who participate do so in an atmosphere free of any
disincentives to actions favorable to the respondent.

Everyone would agree that it would be improper for a Commander to approach a board member in a particular case and
tell the member about the facts of the case or the Commander's hopes that the respondent will be discharged or
demoted, or that a recommendation favorable to the respondent will ensue. The harder cases arise when Commanders
wish to make general policy pronouncements about certain areas. For example, the National Guard Bureau has written
several policy letters stating that "drug abuse is incompatible with military service in the National Guard." Circulating
this policy to subordinates outside the context of a particular board or pending case will probably create no legal
problems. But taking the same action on the eve of, or at any time before a pending contested board hearing (even as a
"reminder"” of existing policy) when board members and potential witnesses may be influenced by it will probably
cause legal problems.
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CONCLUSION

Commanders must ensure fairness in all administrative and disciplinary proceedings. The key to avoiding unlawful
command influence is to be sensitive to these issues and to regularly consult with your Judge Advocate before issuing
policy statements or taking other actions that might relate to pending or potential legal proceedings.

KWIK-NOTE: AVOID UNLAWFUL COMMAND INFLUENCE.

RELATED TOPICS: SECTION
Administrative Discharge of Enlisted Personnel 24-3
Administrative Discharge of Officers 24-4
Aircraft and Missile Accident Investigations and Reports 16-3

Boards and Court-Martial — A View From the Inside 1-7

Boards — Investigative 16-4

Civilian Employee Discipline 5-2
Courts-Martial 8-15

Drug Abuse — Administrative Discharge Policy 10-6

Flying Evaluation Boards 13-6
Investigations and Inquiries 16-11
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Command Succession

Updated by Maj Beverly G. Schneider, January 2007

AUTHORITY: AFI 51-604, Appointment to and Assumption of Command (4 Apr 06); AFI 33-328, Administrative
Orders (1 Feb 99); United States v. Jette, 25 M.J. 16 (C.M.A. 1987).

INTRODUCTION

The subject of command succession usually arises in the context of the Commander’s function as the command
authority in the Wing or Group. During the temporary absence of the command authority, normally business continues
as usual in the Commander’s name. However, when the need for formal command authority action arises, apart from
temporary absence, there must be a properly authorized Commander to act as the command authority. There are two
ways an officer can succeed to command: ASSUMPTION and APPOINTMENT.

ASSUMPTION OF COMMAND

Assumption of command is a unilateral act by the senior eligible officer authorized to assume command in the event of
a prolonged absence of the Commander. Absence or disability of the Commander for short periods does not
incapacitate that Commander from discharging functions of command and, except under unusual circumstances, does
not warrant assumption of command by another officer.

The Commander’s designated representative continues to act for the Commander in the Commander’s name as is
routinely done when the Commander is present, unless the duties to be performed are non-delegable. AFI 51-604
underscores that certain duties cannot be delegated. For example, duties specifically imposed on Commanders by law,
such as those in the UCMJ, in state Codes of Military Justice, appropriations acts and other statutory provisions; duties
that, by direction of higher headquarters, are non delegable; and duties of evident importance or arising in special
existing local conditions.

Assumption, therefore, depends upon the types of decisions required to be made in the Commander’s absence.
Day-to-day operation of the unit may continue without formal transfers of command, especially where the Commander
can be contacted by telephone or message. Some matters can wait until the Commander returns.

The person assuming command must always be the senior eligible officer assigned to the unit and present for duty. AFI
51-604 clarifies that an officer may assume command only of an organization to which that officer is assigned by
competent authority. Assignment to a subordinate organization is an assignment to all superior organizations having the
subordinate organization as a component.

AFI 33-328 defines how orders should be published. Appointment and assumption of command must be done through
G series orders that follow the mandates of AFI 51-604.

Officers must be eligible to assume command under AFI 51-604. For example, Chaplains cannot exercise command
and JAs can generally do so only if authorized by TIAG.

Vice Commanders and Deputy Commanders, when acting as such, are staff officers. The authority of staff officers is
limited to assisting the Commander through planning, investigating and recommending action. However, staff officers
assigned to the organization are eligible to assume command. There is no title or position of “acting commander.” The
term “acting commander” is not authorized.
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Assumption of command can be temporary or permanent, but is normally temporary. It must be by published orders.
When the assumption is temporary, upon the return of the senior Commander, that Commander is re-vested with
command authority and no new orders are necessary for that re-vesting of authority.

APPOINTMENT TO COMMAND

Appointments to command must always be authorized by higher authority. For example, Group Commanders cannot
replace themselves; the action must be elevated to the next higher level of command.

Appointments to command may be temporary or permanent. This permits appointment of an officer junior in rank (not
grade) to other eligible assigned officers during a temporary absence of the regularly assigned Commander. Upon
return of the regularly assigned Commander, no new appointment orders are required to re-vest that returning
Commander to command authority.

An officer can never be appointed Commander of one in a higher grade.
ASSUMPTION OF AND APPOINTMENT TO COMMAND - GENERALLY

AFI 51-604 clarifies that there is no authority for an officer to command another officer of higher grade whether by
assumption or by appointment. Thus, the former CE/SP exception which permitted an O-5 Deputy Combat Support
Commander (CSG/CD) to take command even though an O-6 commanded a subordinate CE or SP squadron (as a
separate unit on manpower documents), no longer exists. In such cases, it is necessary for the O-6 to take command,
rather than the O-5. The term “grade” equates to the office held (Captain, Lieutenant Colonel, Colonel, etc). The term
“rank” is generally used to denote seniority within a grade, although it also refers to the relative precedence among
different grades.

ANG will use computer-generated orders when possible. Prescribed forms for orders are not applicable to the ANG.
AFI 33-328, para 2.2.

AFI 33-328 underscores the basic principal that written G-Series orders serve only to announce and record command
succession. An administrative defect is not fatal. This is consistent with the common sense approach to command
succession taken in the Court of Military Appeals decision in the case of United States v. Jette, 25 M.J. 16 (C.M.A.
1987). The Court of Appeals for the Armed Forces has followed this principle in many other cases involving command
succession.

It is especially important to insure accurate completion of orders when the officer succeeding to command is to perform
duties as a court-martial convening authority or in adverse administrative actions. Actions in court-martial or adverse
administrative cases could be invalidated if there is a defective assumption or appointment.

The succession of command must be authorized and done properly to validate the subsequent actions of the new
Commander. Consultation with the Staff Judge Advocate is advised when questions in this area arise.

KWIK NOTE: Know the differences between assumption of and appointment to command. Only the officer in the
highest grade eligible to succeed to command may do so.

RELATED TOPICS: SECTION
Judicial Review of Military Administrative Actions 18-5
Sources of Commander’s Authority 2-7

State ANG Headquarters 2-8
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Command by Non-rated Officer

Updated by Maj Beverly G. Schneider, January 2007

AUTHORITY: AFI 51-604, Appointment to and Assumption of Command (4 Apr 06); OpJAGAF 1989/25, Request
for Waiver to Allow Non-rated Officer to Command (3 May 89).

COMMANDERS OF FLYING UNITS

Command is exercised by virtue of office and the special assignment of officers who are eligible by law to exercise
command. Only line officers having clearance authority for manned aircraft may command flying organizations. These
officers must be in active flying status, must hold a currently effective aeronautical rating, and must be qualified for
aviation service.

UNITS WITH A NONFLYING MISSION

Flying organizations are defined as units whose primary mission is flying manned aircraft, or planning for and directing
the employment of manned aircraft. Certain types of units have multiple missions, which include responsibility for
controlling and directing flying activities. These organizations may be commanded by non-rated officers provided the
Commander of any subordinate flying organization is rated and in active flying status and clearance authority has been
delegated.

WAIVER TO COMMAND UNNECESSARY

In 1989, the Judge Advocate General of the Air Force had occasion to consider whether a non-rated officer could be
appointed to command a National Guard aerospace defense group. The unit exercised operational control of flying
units, but it also had a non-flying mission. The Judge Advocate General decided that no waiver was required to appoint
a non-rated officer to command since the unit had a multiple mission. A rated officer was properly in command of the
flying elements of the organization and was delegated clearance authority.

STATE HEADQUARTERS

Certain positions have mandatory Aircrew Position Indicators (API) as reflected in ANGI 38-101 (15 Aug 05), see
paragraph 2.1.4. All Officer requirements will be coded API 0, except the State Air Surgeon will be API 5 and the
State Director of Operations will be API 8.

For more information about command issues, consult your Staff Judge Advocate.

KWIK-NOTE: Units with non-flying activities as all or part of their mission may be commanded by non-rated
officers.

RELATED TOPICS: SECTION
Command Succession 2-3
State ANG Headquarters 2-8
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Jurisdiction

Updated by Maj Beverly G. Schneider, January 2007

AUTHORITY: 10 U.S.C. 801, et seq. (Uniform Code of Military Justice); 10 U.S.C. 2683; 40 U.S.C. 3111 and 3112;
applicable state law and regulations; TIAG Policy Letter 21, Annexation of Air Force Installations (4 Feb 98)(for
reference only).

INTRODUCTION

In large part, there are two major concepts that determine the scope and extent of a Commander’s authority: (1) the
status of the member over whom the Commander will exercise that authority, and (2) the jurisdiction where that
authority will be exercised. The former is addressed in the topic in this deskbook entitled “STATUS OF NATIONAL
GUARD MEMBERS.” Jurisdiction is addressed here.

Generically, “jurisdiction” means the power or authority to act. To understand the control of a Commander over the
installation, it is necessary to understand the basic concepts of title and jurisdiction.

TITLE

The State usually owns the land on which the ANG and active duty installations sit. Some installations sit on leased
land. Base Civil Engineers maintain the leases and deeds to Air National Guard and active duty installations. If there is
a question about title to your installation, consult your base civil engineers if you are on an ANG installation. If you are
on an active duty installation, consult the active duty base civil engineers. ALWAYS CONSULT YOUR WING SJA
IF YOU HAVE ANY QUESTIONS ON TITLE.

JURISDICTION

Jurisdiction is a question separate from that of title. Jurisdiction includes the right to legislate and to enforce laws on the
installation. Thus, jurisdiction is sometimes called legislative jurisdiction. Title to the land does not necessarily include
legislative jurisdiction over it. We will refer to legislative jurisdiction in this topic simply as jurisdiction.

There are different kinds of jurisdiction. The differences define the scope and extent of the authority of the holder of the
particular kind of jurisdiction. However, jurisdiction defines the outer reaches of a Commander’s authority. The extent
of that authority, although permitted by principles of jurisdiction, may be further limited by instruction or policy.

Commanders and other key staff officers should possess a map of all areas on their bases, color-coded for any different
kinds of jurisdiction that exist on various portions of the base.

Because the concept of jurisdiction is the starting point for all exercises of a Commander’s authority, it has been set
forth in some detail here as a source of reference. The Related Topics listed below contain subjects in which the
concept of jurisdiction will determine, or at least be a factor in determining, the scope and extent of a Commander’s
authority to act.

THE MEANING OF “JURISDICTION”
The term “jurisdiction”, when used in connection with land areas, means the authority to enact general municipal laws

for that area. “General municipal laws” govern the common things in life - wills, divorce, ordinary business
transactions, traffic accidents, public health, and so on. The power to pass such laws is generally reserved to the States.
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Congress can pass and enforce laws applicable to the entire country, including federal reservations, but only to the
extent the Constitution authorizes Congress to do so. The above common matters are not within Congress’ power.
Congress, however, can exercise such general powers for specific land areas over which the United States has “federal
jurisdiction” (exclusive, concurrent, or partial, as defined below). The U.S. does not exercise “federal jurisdiction” over
most Government-owned property.

TYPES OF JURISDICTION
If the federal government has title to the land, it will have one of the four types of federal jurisdiction listed below.
Exclusive Jurisdiction

With exclusive jurisdiction, the U.S. possesses all of the legislative authority of the State over the installation, and the
State has not reserved the right to exercise any of that authority concurrently with the U.S. Even where there is
exclusive federal jurisdiction, the State usually reserves the right to serve civil and criminal process in the area for acts
which occur outside the area. But if the State forgets to reserve such right, it may have been waived. Only Congress has
authority to enact laws for, and the U.S. is solely responsible for, law enforcement on installations where there is
exclusive jurisdiction.

NET RESULT: ONLY THE U.S. HAS JURISDICTION, AND THE U.S. HAS ALL OF IT.
Concurrent Jurisdiction

Under concurrent or joint jurisdiction, the U.S. possesses all of the authority of the State, and the State has also reserved
to itself the right to exercise, concurrently with the U.S., all of the same authority. This means both governments have
total legislative authority over the same area, but in cases of conflict, the federal government wins because of the
Supremacy Clause of the U.S. Constitution. In concurrent jurisdiction, the State acquires no power over federal
activities. The Supremacy Clause immunizes these activities from State regulations regardless of the jurisdictional
status of the land on which the activity is carried out.

NET RESULT: BOTH THE U.S. AND THE STATE HAVE ALL THE JURISDICTION.
Partial Jurisdiction

Where there is partial jurisdiction, the U.S. possesses some of the State’s authority but the State has reserved the right to
exercise other authority, most commonly, the right to tax private property. For those powers not specifically reserved by
the State, this is just like exclusive federal legislative jurisdiction. In other words, both the federal and state government
have some legislative power, yet neither has total legislative power. It is like cutting a pie. Each government exercises
some authority over some parts of the pie. In cases of conflict, the federal government wins by virtue of the Supremacy
Clause. The allocation of powers is based on the State statute granting partial jurisdiction. Congress can return powers
to the State (retrocede), but cannot add to them.

NET RESULT: BOTH THE U.S. AND THE STATE HAVE SOME SEPARATE JURISDICTION.

Proprietary Jurisdiction

Proprietary jurisdiction is that jurisdiction exercised by any owner of property - the right to grant or deny entrance to
the property, etc. It carries with it virtually no legislative authority. The federal government maintains supremacy and
immunity for inherently governmental functions on the property. The only federal laws which apply are those which do

not rely upon federal jurisdiction over the area, and include specific statutory federal crimes such as bank robbery,
espionage, sabotage, and counterfeiting.
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The U.S. has acquired ownership of an area, but has not obtained any measure of the State’s legislative authority. Only
the State has the power to enact general municipal laws over the area. The State may not regulate the federal
government because of the Supremacy Clause of the U.S. Constitution, nor tax federal property.

NET RESULT: THE HOLDER OF PROPRIETARY JURISDICTION (U.S. OR THE STATE) ONLY CONTROLS
ACCESS TO THE PROPERTY.

INSTALLATION COMMANDER’S JURISDICTION

Different portions of the same installation within the same State may have different jurisdictional statuses, due largely
to different State statutes at the time of acquisition of those portions.

Note, however, in proprietary jurisdiction situations as well as the other forms of jurisdiction above, the military
Commander retains full authority to maintain physical security and prevent breaches of the peace on the base; to
apprehend and temporarily detain civilian violators of either Federal, State or local law on the base and turn them over
to the appropriate Federal or State authorities; and to have matters covered by federal law litigated in the federal court
system. DO NOT ASSUME THAT YOU ARE THE INSTALLATION COMMANDER, PARTICULARLY IF YOU
ARE LOCATED AT AN ACTIVE DUTY BASE OR A JOINT RESERVE BASE. IF YOU ARE IN DOUBT
ABOUT WHO CONTROLS YOUR BASE, ASK YOUR WING SJA.

HOW JURISDICTION IS ACQUIRED AND RETURNED - SOURCES OF JURISDICTION

The U.S. has or does not have jurisdiction by either:

1. Having kept it even when it gave the land to the State;
Buying the land back from the State;

The State giving the jurisdiction to the U.S.; or

> v Db

Giving the jurisdiction back to the State.

The federal government may have retained jurisdiction over the land at the time of the original land grant to the State.
This is very rare. Jurisdiction may be acquired by “purchase with the consent of the State” (Constitution, Article I,
Section 8, Clause 17) or cession by the State. “Consent” is usually the result of a general State law agreeing to all
purchases. If the State does not “consent,” the U.S. can still buy the land, but the U.S. will not have exclusive
jurisdiction. Usually the federal government gains jurisdiction over the installation by cession from the State. The
cession of jurisdiction may occur at the time of transfer of title from the State, or it may occur separately at a later time.
Cession of jurisdiction is accomplished through a deed to land. The State may opt to retain jurisdiction when it transfers
title to the land. The federal government does not force a state to cede jurisdiction.

40 U.S.C. 3111 and 3112 provide that the head of the department having control over federal land must expressly
accept jurisdiction. By arrangement with the DoJ, the U.S. Attorney for the area must also be consulted prior to
accepting jurisdiction. The U.S. Attorney may need additional staffing to handle the criminal docket transferred from
the State.

Legislative jurisdiction may be relinquished (retroceded) by:

1. The federal government (but only with the consent of Congress) through cession to the State;
2. Anunrestricted transfer of land to private hands; or

3. Reversion of jurisdiction under state law.

10 U.S.C. 2683 provides for retrocession of jurisdiction by military departments. Some State consent or cession laws
provide that Federal jurisdiction continues only so long as the property is used for specified purposes, and cessation of
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the conditions results in reversion of jurisdiction to the State. A grant of minor interests in land to private hands does
not result in loss of Federal jurisdiction.

The need for acceptance of retrocession by the State is unclear. Federal law (10 U.S.C. 2683) does not require State
acceptance, but section 2683 defers to state procedures, which might.

PRACTICAL EFFECT

Exclusive jurisdiction is rarely beneficial. The lack of State jurisdiction means that any criminal prosecutions, even
misdemeanors, must be prosecuted by the federal government, or not at all. Crimes that violate state, but not a specific
federal law, must be prosecuted through the federal assimilative crimes act. Exclusive jurisdiction or lack of it does not
affect the military mission. For example, many ACC bases have never been under exclusive jurisdiction.

Concurrent jurisdiction creates a “primary jurisdiction” problem in criminal matters: which of two equals shall
prosecute a criminal case? This question is usually resolved by custom and occasional bargaining over an individual
case. Although prosecution by both sovereigns would not violate the double jeopardy provision of the Constitution,
one sovereign will ordinarily defer to a prosecution by the other.

Partial jurisdiction just costs money--taxes are paid by contractors and passed on to the Air Force hidden in contract
prices. Congress has consented in the Buck Act to imposition of income, sales and gasoline taxes on areas of exclusive,
concurrent, or partial jurisdiction, so only property taxes are involved.

DoD/AF POLICY

In 1956, an Attorney General’s Commission recommended that exclusive and concurrent jurisdiction should no longer
be acquired, and unneeded jurisdiction should be retroceded. The report was approved and Federal administrators of
real property were directed by President Eisenhower to follow it as a guide. The policy also provides that the head of a
military department may still acquire exclusive jurisdiction under exceptional circumstances. In 1971, the Public Land
Law Review Commission, a Congressional-Executive Branch body, came to the same conclusion. DoD has followed
this policy since 1956, based on the Presidential endorsement. Federal law (40 U.S.C. 3112) authorizes acceptance of
exclusive jurisdiction but does not require it. Prior to 1940, it was required.

Since 1956 the Air Force has acquired exclusive jurisdiction in only a few instances due to “exceptional
circumstances.”

RELATIONSHIP BETWEEN MILITARY CRIMINAL JURISDICTION AND CIVILIAN LAW

Some individuals have the impression that the military is totally separate and apart from the civilian community, and
that the military is governed by laws and rules made by and for the military. This, of course, is not true. Although there
is a substantial difference between military and civilian life, we are all a part of the same American community. An
inter-relationship between the civilian and military communities exists in many areas, including the area of law
enforcement. The purpose of this section is to point out the origin of military law and its operation in conjunction with
civilian law.

The primary source documents for military law on active duty are the Uniform Code of Military Justice (UCMJ) and
the Manual for Courts-Martial (MCM). For the ANG, the primary source document is the state Code of Military
Justice, if your state has one.

The UCMJ is a law passed by the Congress of the United States. The MCM is an executive order promulgated by the
President of the United States and contains the specific procedures to be followed in operating under the UCMJ. A
State Code of Military Justice is a law passed by the State legislature of the state where the base is located.

The military has UCMJ court-martial jurisdiction over off-base offenses committed by Title 10 active duty military

members. Whether the Guard has jurisdiction to court-martial an ANG member for an off-base offense depends upon
the particular provisions of the state code and the status of the member at the time of the offense.
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ANG members in Title 32 status are not subject to the UCMJ even if they are on an active duty base.

All ANG members are still subject to civilian criminal laws while in the military. Some offenses are violations of both
civil and military laws and both civil and military authorities have concurrent jurisdiction. However, for some uniquely
military offenses such as AWOL, only the military has jurisdiction. If one act violates both a civilian and a military law,
as a matter of law, it is possible that an ANG member might be tried by both military and civilian authorities for the
same offense. However, Air Force and ANG policy precludes court-martial prosecution by the military for an offense
disposed of in civilian courts, regardless of the outcome in civilian court.

However, if an ANG member is convicted of an offense, particularly a felony offense, by civilian authorities, the ANG
Commander should impose some form of quality force management action, i.e., the administrative discharge of the
member. SHOULD YOU BECOME AWARE THAT A MEMBER OF YOUR WING/SQUADRON/UNIT HAS
BEEN ARRESTED/INDICTED OR OTHERWISE INVOLVED WITH THE CIVILIAN CRIMINAL JUSTICE
SYSTEM, REGARDLESS OF THEIR STATUS AS A TRADITIONAL, AGR OR AIR GUARD MILITARY
TECHNICIAN, YOU SHOULD IMMEDIATELY CONTACT YOUR WING SJA. YOU DO NOT WANT TO BE
EMBARRASSED TO DISCOVER A CONVICTED FELON, WHO IS INCARCERATED, ON YOUR ROLLS AS
A MEMBER.

CONCLUSION
The concept of jurisdiction affects the ability to enact laws, regulate conduct, prosecute crimes, and control activities.

It affects people and places. It governs the conflict between two sovereigns - the federal and state government - as to
which has the power to pass and enforce laws affecting those people and those places.

Once Commanders know which sovereign’s law governs and the status of their members in a particular situation, they
will know the scope and extent of their authority over the people and places under their command.

KWIK-NOTE: Jurisdiction defines the Commander’s authority.

RELATED TOPICS: SECTION
Access to Military Installations — General Guidelines 3-2
Aircraft Accidents and Safety Investigations Off-Base 16-2
Airport Joint Use Agreements 25-2
Avrrest by Civilian Authorities 8-6
Arrests Authorized by the ANG 8-7
Civilian Misconduct on Base 3-7
Counter-drug Support Program 6-5
Courts-Martial 8-15
Criminal Investigations, Prosecutions and Reporting — DoD and DOJ 8-12
Federal Government Property Furnished to the ANG 25-10
Federal Magistrates 8-3
Fire Protection Jurisdiction 25-11
Freedom of Expression — Restrictions on Military Members 14-9
Installations Jointly or Solely Occupied by the ANG 25-12
Leases and Armory Use Agreements 3-12
Military Justice Jurisdiction — ANG Members in Title 10 Status 8-2
National Defense Area 25-15
Real Property — Acquisition and Retention 25-18
Sources of Commanders’ Authority 2-7
Status of National Guard Members 11-7
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Problem Solving - ANG and USAF Commanders - Similar and
Different Approaches

Updated by Maj Beverly G. Schneider, January 2007

AUTHORITY: All federal and state authorities governing both components’ Commanders; applicable state law and
instructions governing ANG Commanders.

INTRODUCTION

Conceptually, in the approach to and the resolution of problems that arise in a non-mobilized status, Air National Guard
Commanders should understand that while there are many similarities between themselves and USAF Commanders,
there are also many differences. The differences stem inherently from the state and federal responsibilities of the ANG
which require adherence to the laws of and control by two sovereigns. As a result, there are Air Force instructions that
are not applicable to the Air National Guard, Air National Guard instructions that are not applicable to the Air Force,
and state laws that are only applicable to the Air National Guard of that state. It is this basic difference that ANG
Commanders need to keep in mind at all times as they lead and manage their people to accomplish their missions and
responsibilities.

SIMILARITIES

U.S. CONSTITUTION, FEDERAL STATUTES, INSTRUCTIONS, DoD DIRECTIVES AND SECRETARY OF THE AIR
FORCE APPLICABLE DIRECTIVES, INSTRUCTIONS AND POLICIES

ANG Commanders and USAF Commanders are both governed by and subject to the legal authorities listed
immediately above, as these authorities impact the federal mission of both components.

APPLICABLE AIR FORCE INSTRUCTIONS, MAJCOM SUPPLEMENTS AND MAJCOM INSTRUCTIONS

Those Air Force instructions and MAJCOM publications that are applicable to the Guard govern both ANG and USAF
Commanders, as these authorities also impact the federal mission of both components.

INHERENT AUTHORITY OF COMMAND

By nature of the position and the military structure, ANG and USAF Commanders have authority to govern the
members under their command, limited only by applicable federal or state law. Generally, ANG and USAF Base
Commanders have ultimate authority over all activities on their bases subject to applicable federal and state law,
although for ANG Commanders the source of much of that authority is state law.

DIFFERENCES
STATE CONSTITUTIONS, STATUTES, AND STATE COURT DECISIONS

USAF Commanders are subject to federal law, and often are not subject to state law, while ANG Commanders are
subject to both federal and state law, and often must obey state law instead of federal law. This is partly due to the
differences between Title 10 and Title 32 status, and whether a base is on exclusive federal land or state land. A review
of the Table of Contents in this Deskbook will indicate the many topics which are also governed by or subject to state
law. One example is that while the UCMJ governs military criminal conduct in the Title 10 Air Force, state law,
whether the member is in military or civilian status, and not the UCMJ, governs the Title 32 Air National Guard.
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Another example involves service clubs for NCO’s and Officers. Federal instructions govern the operation of service
clubs in the Air Force, and a state liquor license need not be obtained. Conversely, ANG service clubs not only must
comply with applicable federal regulations and instructions governing their operation, but also must comply with state
law requirements for obtaining liquor licenses and other aspects of their operations.

If the ANG is mobilized in the active service of the state, it often is governed solely by state law.
AIR NATIONAL GUARD INSTRUCTIONS AND PUBLICATIONS

While USAF Commanders are not subject to these authorities, ANG Commanders are. These authorities are tailored to
the peculiar aspects of state control of the Guard in peacetime.

EXCEPTIONS

When the ANG is mobilized and in a Title 10 status, for the most part, all Air Force instructions are applicable to the
Guard. Likewise, when ANG members deploy OCONUS or otherwise perform duty in Title 10 status, they are subject
to all Air Force instructions. However, in these situations, and depending on a state’s military law, ANG members may
also be subject to state law to the extent it is not inconsistent with the federal law.

COMMANDER’S APPROACH TO PROBLEMS

When you, as an ANG Commander, are confronted with a problem, ask yourself the following questions:
1. Does federal law (including the AFls, ANGIs) directly and exclusively govern this area?

If yes, get the law (or instruction) and proceed under that law (and as with all steps in this approach, with
the advice of your Judge Advocate).

2. If no, do both federal laws (including AFls, ANGIs) and state laws directly govern aspects of this area?
If yes, get both laws and proceed under those laws.

3. If federal law (including AFIs, ANGIs, ) does not govern this area at all, does the state law directly govern it?
If yes, get the state law and proceed under that law.

4. If no, proceed as indicated below.
To summarize, ask: Is it federal law only? Both federal and state law? State law only?

When a particular problem you have is not covered directly by a specific federal law, an applicable Air Force
instruction, an existing Air National Guard instruction, or a specific state law, here are the questions you should ask
yourself:

1. What do | want to do to solve or deal with the problem?

2. Even though there is no federal or state law directly governing the subject, are there federal laws (including AFlIs,
ANGIs) and/or state laws that authorize me to do what | want to do?

If yes, get them, and proceed as they permit.

3. If no laws (including AFls, ANGISs) exist to permit me to do what | want to do, are there laws applicable to this
situation that permit another solution?

If yes, get them, and consider whether that authorized solution is acceptable to you.

4. If no law exists which permits me to do what | want to do, or permits any other solution to the problem that is
acceptable to me, is there anything that authorizes me to act pursuant to my inherent authority as the Commander?
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If yes, act under your inherent command authority.

5. If nothing authorizes you to exercise your inherent authority or you are prohibited from acting, you probably
cannot and should not act, since such action will be without authority, or may be illegal, and either may subject you
to disciplinary or adverse administrative action, and/or personal liability for money damages.

While you may not always be able to do what you want to do to solve or deal with a problem that confronts you, with
all the existing legal authorities and remedies at your disposal, and with the advice of your Judge Advocate, you should
rarely confront a problem which is not capable of being resolved or dealt with satisfactorily.

BOTTOM LINE

Because the decisions you make now often have legal ramifications which may later limit your adverse action options
or flexibility, here is a suggestion which will help you RECOGNIZE when to seek the advice of your SJA before
implementing that decision:

Before you act (whether command directing a urinalysis test, sending a letter, etc.) ask yourself the following question:
COULD WHAT | DO OR DECIDE LEAD TO ADVERSE ACTION AGAINST THE MEMBER OR TO
LIABILITY AGAINST MYSELF? If the answer is yes, DO NOTHING AND MAKE NO DECISION UNTIL YOU
HAVE CONSULTED YOUR SJA. The fact that your SJA is a traditional/part time guardsman makes NO
DIFFERENCE. ALL WING SJAs ARE TRADITIONAL GUARDSMEN. THEY SHOULD BE CONSULTED
EVEN IF YOU MUST DO SO BETWEEN DRILL PERIODS.

CONCLUSION

Using the approach suggested in this topic should enable you to more effectively deal with the problems with which
you are confronted as a Commander.

KWIK-NOTE: Know what you can and cannot do to solve your problems.

RELATED TOPICS: SECTION
Preventive Law Program 17-15
Sources of Commander’s Authority 2-7

Status of National Guard Members 11-7
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Sources of Commander’s Authority

Updated by Maj Beverly G. Schneider, January 2007

AUTHORITY: Federal statutes, directives, instructions and policy (too numerous to list); applicable state law and
instructions.

INTRODUCTION

The source of a Commander’s authority depends upon the category and status of individual over which the Commander
is attempting to exercise authority.

MILITARY MEMBERS

The Commander’s authority over military members extends to conduct of the members whether they are on or off the
installation.

1. Commanders exercise authority by virtue of their status as a superior commissioned officer.

2. The member, whether enlisted or officer, took an oath upon enlistment or commissioning to obey the lawful orders
of those appointed over the member.

3. State Codes of Military Justice (similar to the UCMJ, Articles 89, 90, and 92) may impose punishment upon those
military members who fail or refuse to respect the Commander’s authority.

5. Commanders need to be aware of the status of the member at the time of the alleged misconduct, and their status
during duty (i.e., traditional, AGR, Air Guard Military Technician) to be able to take appropriate actions.

CIVILIAN EMPLOYEES

The Commander has authority over civilian employees on base.

1. The Commander acts as the employer of civilian employees.

2. The Commander can give promotions and bonuses, as well as sanctions.
CIVILIANS - ON BASE

The Commander has less authority over other civilians on base.

1. As “mayor” of the base, under state statutes and regulations, the Commander has authority to maintain order and
discipline, and to protect federal resources.

2. As a practical matter, this authority may be limited to detaining individuals for civilian law enforcement officials
and barring them from the installation.

3. The Installation Commander may bar an individual from the base for misconduct, but must follow applicable
procedural requirements under state law.
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CIVILIANS - OFF BASE

The Commander has almost no authority over civilians off base.

1. While Commanders still have the responsibility to protect federal resources off base, and even though the Posse
Comitatus Act, 18 U.S.C. 1385, does not apply to the Guard in Title 32 or state active duty status, practical issues
of specific legal authority for proposed actions, liability protection and policy may greatly restrict their ability to
deal with civilians who flaunt their authority.

2. The Commander’s authority is greater if the situation permits the Commander to declare a National Defense Area
off base.

3. As a general rule, the Commander must defer to civilian law enforcement agencies to deal with all civilian
misconduct which occurs off of the installation.

4. The major exceptions to the general rule are found in 10 U.S.C. sections 371 through 380 and under state law,
which specify how the Commander may aid civilian law enforcement agencies, especially under the Counter-Drug
Support Program in the area of combating violations of illegal drug laws..

The Related Topics listed below contain subjects bearing on the source and limits of the Commander’s authority.

KWIK-NOTE: Commanders should only act with authority and then only within the limits of that authority.

RELATED TOPICS: SECTION
Access to Military Installations — General Guidelines 3-2
Aid to Civilian Authorities 6-2
Avrrests Authorized by the ANG 8-7
Civilian Misconduct on Base 3-7
Command Succession 2-3
Commercial Solicitation on Base 39
Counter-Drug Support Program 6-5
Driver’s Licenses 21-3
Enforceability of Orders by Air Force Officers to ANG Personnel Not in Federal Service 11-5
Freedom of Expression — Restrictions on Military Members 14-13
Inspections and Searches 8-16
Investigation by Commander or Suspected Minor Offenses 16-10
Investigations and Inquiries 16-11
Jurisdiction 2-5
Labor Relations 5-5
Leases and Armory Use Agreements 3-12
Motor Vehicle Rules — Military Bases 21-6
National Defense Area 25-15
Nonjudicial Punishment 24-11
Personal Liability of Federal and State Officials 18-9
Political Activities 7-12
Posse Comitatus 6-7
Possession of Privately Owned Firearms on Base 3-15
Quality Force Management Actions 24-12
Selective Enforcement 24-14
Smoking in ANG Facilities 3-16
Status of National Guard Members 11-7
Suspension of Base Driving Privileges 21-7
USAF Instructions, ANG Supplements and Unit Instructions 1-39
Use of Firing Range by Local Police, Bo Scouts and other Non-military Persons or Groups 3-17
Vehicle Registration 21-8
Weddings and Other Social Affairs on Base 3-18
Withdrawal of Authority to Bear Firearms 1-41
Workplace Searches 5-10
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State ANG Headquarters

Updated by Maj Beverly G. Schneider, January 2007
INTRODUCTION

The state ANG headquarters provides legal advice to the senior staff that acts on behalf of the Adjutant General. It
provides Air information and evaluation, issue resolution and action recommendations. Wing Commanders must be
aware of the important role of ANG state headquarters. ANG state headquarters should be involved in and informed of
all contacts with the National Guard Bureau or the active duty Air Force.

OVERALL RESPONSIBILITIES

The state ANG headquarters:
1. Commands, controls and supervises all ANG units in the state;

2. Directs employment of ANG units during state emergencies;

w

Interprets Air Force and National Guard Bureau policies and coordinates implementation and compliance within
the state;

Develops Air positions on major issues, including mission requirements and placement of units;

Is the point of contact and coordination with other state and federal legislative, executive and judicial agencies;
Provides Air liaison to the State Area Command;

Provides technical assistance and policy guidance to field units;

Provides personnel available for worldwide assignment;

© © N o g &

Provides necessary post-mobilization support and supervision to ensure continuity of ANG operations; and

10. Issues instructions and directives and supplements applicable Air Force and National Guard instructions and
directives.

SPECIFIC FUNCTIONS

The ANG state headquarters is an experienced, compact staff unit designed along functional lines. Its members are
senior personnel who carry out the policies and programs of the Adjutant General. The manning and grade limitations
at state headquarters are determined largely by the size of the state ANG. Among the mandatory functions of state
headquarters are:

1. Command.
a.  Commands, controls and directs the state ANG

b. May be the appointing authority for investigations, inquiries, or boards, and for congressional and legislative
inquiries and aircraft accidents.

c. Depending on state instructions, acts as the demotion authority of certain higher-ranking NCOs in nonjudicial
punishment actions.
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2. Operations.
Evaluates operational readiness of units and personnel, and oversees the operations area.

3. Personnel.

a. Oversees personnel arena and develops policies and directives relating to promotion, retention, recruiting and
separation.

b. Is the discharge authority for enlisted members from the state ANG, and at times, also as a Reserve of the Air
Force.

4. Executive support.
Provides administrative and executive services.
5. Enlisted advisor.

Reviews enlisted policies and procedures and conducts counseling and interview sessions through field
visitations(Staff Assistance Visits).

6. Air Surgeon.
Oversees medical programs and reviews medical actions at state level.
7. Staff Judge Advocate.
a. Provides appellate legal review on various administrative and military justice actions.

b. Provides legal opinions and advice on command directed inquiries, investigations, inspector general and EEO
complaints.

c. Coordinates on appointment of all ANG Judge Advocates in the state.
d. The SJA should be notified of all discharge boards so a legal advisor may be appointed to conduct the board.

e. Should be notified of any potential conflict of interest of wing JAs so that conflict-free counsel may be detailed
to represent the military member involved.

f. Should be notified of all officer and other high profile/publicity cases.
g. Coordinates on all litigation in state and federal courts involving the ANG and subordinate wings.
8. Recruiting and retention manager.

Oversees the state ANG recruiting and retention program.
CONCLUSION

The state ANG headquarters is an important resource for guidance and information for units. Wings should never
overlook or bypass this resource when seeking guidance or contacting higher headquarters. The state ANG
headquarters Staff Judge Advocate is an important source for legal advice and information, but unit Commanders
should first consult their unit Staff Judge Advocate for legal advice, and not have direct contact with the state
headquarters SJA to seek that advice.

KWIK-NOTE: Units should route all communication with higher headquarters through their state ANG
headquarters.
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Role of the First Sergeant

Updated by Maj Beverly G. Schneider, January 2007

AUTHORITY: AFI 36-2113, The First Sergeant (1 May 99, IC 1, 2 Oct 06); AFMAN 36-2108, Airman
Classification (31 Oct 00).

DESIGNATED REPRESENTATIVE OF THE COMMANDER

The position of first sergeant provides the Commander with a personal representative: an enlisted member who
functions as an extension of the Commander in all matters relating to the enlisted force. The First Sergeant’s
authority is an extension of the Commander’s authority. In order to fulfill the duties and responsibilities of the
position, the First Sergeant exercises general supervision over all assigned enlisted personnel. In this role as
representative, the First Sergeant acts as the Commander’s voice, ensuring that the Commander’s policies, goals and
objectives are communicated, understood, and complied with.

ADVISOR TO THE COMMANDER

In this role, the First Sergeant is responsible for advising the Commander on a wide range of topics, including the
health, esprit de corps, discipline, mentoring and well-being of the enlisted corps. The First Sergeant does this by
acting as the Commander’s eyes and ears, and closely monitoring enlisted issues, morale, and quality of life.
Through formal training, the First Sergeant develops an understanding of most enlisted personnel programs
including enlistments and reenlistments; Promotion of Airmen; the Air National Guard (ANG) Fitness Program
(FP); the ANG Fitness program; The Inspector General (IG) program; Military Equal Opportunity and Treatment
(MEOQ); Awards and Decorations; Selective Retention; and Family Care Plans. In addition to these personnel
programs, the First Sergeant also receives training and education in areas that impact enlisted force management,
including: principles of diversity; protocol; formations and ceremonies; maintenance of discipline; and deployments.
Observing enlisted personnel programs from a “macro” perspective, as well as monitoring overall enlisted personnel
force management, the First Sergeant provides advice and feedback to the Commander, enhancing the Commander’s
ability to effectively manage and lead the enlisted force.

MISSION READINESS

The First Sergeant is tasked with providing the Commander with a mission-ready enlisted force, capable of
executing the unit mission. To do this, the First Sergeant must be familiar with the unit’s mission, personnel
(authorized and assigned), and training requirements. The First Sergeant works closely with fellow senior
noncommissioned officers and supervisory personnel to ensure that enlisted members are prepared to deploy in
support of mission requirements. This includes providing leadership and guidance which enables supervisors and
members to resolve complaints/issues at the lowest level. The First Sergeant is charged with identifying and
resolving issues that, if left unchecked, could adversely impact the readiness of enlisted members. To enhance the
readiness of the enlisted force, the First Sergeant must ensure that training is provided on matters of leadership,
customs and courtesies, dress and appearance, self-discipline, adherence to standards, drill and ceremony, safety,
hygiene, and sanitation. To ensure that the enlisted force is prepared to fulfill the unit mission, the First Sergeant is
tasked with the following responsibilities:

- Assists Enlisted Personnel in Adapting to the Military Environment

The First Sergeant is tasked with monitoring the unit sponsorship program and is responsible for conducting the
orientation program. During in-processing, the newly-assigned member meets with the First Sergeant and should
receive a comprehensive briefing covering such topics as Family Care Plans, dress and personal appearance,
attendance, fitness, FP, training, and deployments. This orientation helps ensure that the member is prepared to
fulfill his or her military mission and that standards are understood. To further ensure that enlisted members are
adjusting to the organization and their duty assignments, the First Sergeant frequently contacts unit members at
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work, home, and recreation areas.
- Assists the Commander in the Preparation and Execution of Unit Training and Information Programs

The First Sergeant should be familiar with unit training requirements including specialty training, professional
military education (PME), ancillary training, as well as continuing education. Although not specifically involved
with specialty training, the First Sergeant assists the Commander with ensuring that training is appropriate, and that
it supports mission requirements. The First Sergeant is tasked with promoting DE/PME, with an emphasis on in-
residence attendance, as well as supporting and promoting ancillary training and promoting continuing education
whenever possible. The First Sergeant should also work closely with supervisory personnel to promote participation
in the Community College of the Air Force (CCAF). To fulfill these responsibilities the First Sergeant should
communicate regularly with unit personnel; make frequent visits to work areas where training is being conducted; be
familiar with the unit’s On the Job Training (OJT) roster; and regularly communicate with the Unit Training
Manager (UTM).

The First Sergeant assists the Commander with ensuring that information is communicated to all levels of the
enlisted force. This is accomplished through regularly scheduled commander’s calls, unit newsletters, shop visits, e-
mail, etc.

- Focal Point for Support Agencies

The First Sergeant utilizes numerous support agencies, both on and off base, to ensure that the enlisted force can
deploy free of distractions. The First Sergeant is tasked with being the vital link between the Commander, enlisted
personnel, and support agencies. He or she must maintain liaison with base agencies to ensure availability of
services for unit members. Maintaining a listing of agencies complete with points of contact, the First Sergeant can
rapidly and effectively utilize the appropriate agency to address specific issues. On-base agencies frequently
utilized by the First Sergeant include the Judge Advocate (JA) office; Military Personnel Flight (MPF); Financial
Management (FM) office; Services; Medical Squadron (SG); Military Equal Opportunity and Treatment (MEO)
office; and Family Support. The First Sergeant should also maintain a listing of available off-base referral agencies
such as Red Cross; Employer Support of the Guard and Reserve (ESGR); Department of Labor (DoL); Legal
Services; Domestic Violence Centers; Police Departments; Social Services and United Way.

- Maintenance of Discipline

While the supervisor is the front line in maintaining discipline, the First Sergeant is the focal point for ensuring that
discipline is fairly and equitably maintained. To ensure a quality force, the First Sergeant works closely with the
Commander and with supervisors to quickly correct conduct prejudicial to good order and discipline. The First
Sergeant is trained in prevention, correction, and punishment options associated with maintenance of discipline, and
is involved in all disciplinary issues regarding enlisted personnel. The First Sergeant’s focus centers on preventive
techniques which educate and inform the member of the importance of adhering to military standards. When
prevention fails the First Sergeant uses, or provides expertise regarding, administrative actions designed to correct a
member’s sub-standard behavior or performance. Corrective actions include counseling; administrative reprimands;
administrative demotions; and administrative separations. Punishment options include non-judicial punishment
(NJP) and judicial punishment. To support punishment options, the First Sergeant is trained in rights of the accused:;
NJP; the Uniform Code of Military Justice (UCMJ); State Codes of Military Justice; and the Manual of Courts
Martial (MCM). In addition, the First Sergeant must be versed in dealing with members in a variety of statuses.
The First Sergeant, acting as the Commander’s representative, maintains liaison with the legal office to ensure any
adverse actions are appropriate and that each proposed action receives a legal review.

- Supervises Administrative Actions Directed by the Commander

To ensure that personnel actions are accomplished in an appropriate and timely manner, or to ensure a member’s
privacy, the Commander may direct that the First Sergeant supervise specific administrative actions. These actions
could include items such as: promotions; demotions; letters of admonition, counseling or reprimand; fitness program
actions; unsatisfactory participation correspondence; FP actions; and awards and decorations. The First Sergeant
performs a quality force review to ensure that actions are appropriate, that they are accomplished correctly, and that
all actions are completed in a timely manner. The first sergeant will also coordinate with the Staff Judge Advocate

Air National Guard Commander’s Legal Deskbook



Chapter 2, Authority of Commander
Section 2-9Role of the First Sergeant
Page 3

with regard to any adverse administrative actions.
DEPLOYMENT RESPONSIBILITIES
- Pre-Deployment

During the pre-deployment phase, the First Sergeant ensures that unit personnel are prepared to deploy in support of
operational requirements. The First Sergeant also works to ensure that deployed personnel will be cared for upon
arrival at the deployed location. The First Sergeant will review personnel listings as part of a quality force check
and ensure that potential problems are addressed prior to deployment. The First Sergeant, whenever possible,
should deploy as part of the advon team. As part of the advon team, the First Sergeant is responsible for
coordinating the support of deployed personnel. The location and type of deployment will dictate specific actions.
This function alleviates distractions and ensures that personnel are prepared to focus their attention on mission
requirements. The First Sergeant must inspect and assign billeting. The assignment of billeting will take into
consideration operational requirements such as shift work and crew rest cycles. The First Sergeant contacts services
personnel to coordinate billeting and to ensure that the aerospace dining facility is aware of increased requirements
based on incoming personnel. The First Sergeant will also coordinate with other base agencies such as the hospital,
Judge Advocate (JA) office, Morale Welfare & Recreation (MWR) office, and the Family Support Agency. The
First Sergeant is the central focal point for ensuring that deployed personnel are cared for and fed. The First
Sergeant gathers as much information as possible prior to deploying so that personnel are well informed and to
ensure that the reception plan is executed as smoothly as possible.

- Deployment Phase

At the beginning of the deployment phase, the First Sergeant ensures that the reception and bed down process is
completed as smoothly as possible. Throughout the deployment phase the First Sergeant concerns himself or herself
with actions that sustain the enlisted force. Specific actions will be dictated by circumstances at the deployed
location. Examples of sustainment actions include: sanitation; hygiene; recreation; billeting; unit functions;
information briefs; morale calls; awards and decorations; and commander’s call. The First Sergeant should
constantly be involved with ensuring the care of personnel. Frequent visits to work, billeting, and recreation areas
help ensure that the First Sergeant is able to quickly identify and resolve issues that could impact mission
accomplishment.

- Re-Deployment Phase

In preparation to re-deploy to home station, the First Sergeant ensures that the unit’s out-processing, along with its
reception at home station, is planned in a manner which facilitates a smooth and orderly process. Areas to consider
include: accomplishment of an out-processing briefing; the establishment of out-processing checklists; billeting
turnover; equipment turn in; orders certification; travel pay; government travel card briefing; as well as any required
home station actions that must be accomplished prior to release.

SELECTION AND UTILIZATION

The Wing Command Chief Master Sergeant (CCM) is designated as the functional manager for first sergeants
assigned to an installation. As such, the CCM is responsible for management of the first sergeant program at the
installation level. The CCM is tasked with establishing a selection board process which meets the requirements set
forth in AFI 36-2113. Through proper utilization of the selection board the Commander is provided with the best
possible pool of candidates from which to choose the first sergeant. Because of the demanding responsibilities
associated with the position of first sergeant, only the most dedicated and professional members should be
considered for this Special Duty Identifier (SDI). Once selected, first sergeants must be utilized IAW AFI 36-2113
and AFMAN 36-2108. The First Sergeant will not be assigned additional duties other than those specifically
outlined in AFMAN 36-2108. In addition, the First Sergeant must be provided with private office accommodations
suitable for counseling, preferably co-located with the Commander. Although administrative assistance is required
to perform these duties, the use of additional duty first sergeants within the ANG is expressly prohibited IAW AFI
36-2113 (exception: State Headquarters). First sergeants will support the enlisted personnel assigned to them 1AW
ANG/XPM Policy Letter dated 14 March 2001.
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RELATED READING / REFERENCES

AFI 36-2113, The First Sergeant

AFMAN 36-2108, Airman Classification

AFI 36-2109, The Chief Master Sergeant of the Air Force and Senior Enlisted Advisor Program
ANGI 36-2109, The ANG Command Chief Master Sergeant Program

CCM Pamphlet: The ANG Command Chief Master Sergeant; Installation Functional Manager for Assigned First
Sergeants

KWIK-NOTE: 1AW current Air Force policy, the first sergeant is required to review all enlisted decorations and
advise the Commander on Quality Force indicators which warrant consideration before the package is approved
or forwarded for approval.

RELATED TOPICS:

To numerous to list. See particularly the topics in Chapter 23 (People Problems), Chapter 24 (Quality Force
Management), Chapter 20 (Mobilization Matters), and Chapter 9 (Discrimination Matters).
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Access to Military Installations — General Guidelines

Updated by Major Jeffrey Knickerbocker, May 2007

AUTHORITY: AFI 31-101, The Air Force Installation Security Program (1 Mar 03); AFI 35-101, Public Affairs
Policies and Procedures (29 Nov 05); AFI 31-101, ANGSUP1 (1 Mar 05); applicable state law.

INTRODUCTION

The installation Commander exercises control over installation access subject to the provisions of applicable
statutes, regulations and case law. The Commander's primary responsibilities are to protect and preserve order, and
to safeguard persons and property on the installation. Each Installation/Wing Commander is authorized to grant or
deny access to the installation, and to exclude or remove persons whose presence is unauthorized.

This topic will highlight the general guidelines for the proper exercise of that authority regarding civilians on the
base. Other topics in this Deskbook entitled "BASE TOURS," "CIVILIAN WARRANTS AND PROCESS -
SERVICE ON BASE," "BARMENT" and "OPEN HOUSES AND FREE SPEECH" provide specific information
regarding those subjects. This topic should be read in connection with those.

GUIDELINES
Do Not Be Arbitrary or Capricious

The Commander must not act in an arbitrary or capricious manner in deciding questions of base access. "Arbitrary"
or "capricious" means: to act on whim or caprice without a rational basis; inconsistent; unreasonable; or
unpredictable. The reasons for granting or denying access to any person or group need to be carefully thought out.
The Commander's action must be reasonable in relation to his or her responsibilities to protect and preserve order,
and to safeguard persons and property on the installation. Commanders should coordinate with their Staff Judge
Advocate and Public Affairs Officer.

Be Neutral

The Commanders must be NEUTRAL and cannot favor one group over another. Commanders cannot become
entangled with ideological movements of any type. Allowing ideological expression on an installation may create a
right of access for opposing parties. Some forms of ideological expressions are very clear, such as a speech by a
political candidate. Other forms of ideological expression are less clear, such as presentations by government
contractors or historical displays.

NO INHERENT RIGHT TO BASE ACCESS

Individuals do not have an inherent right of access to a military installation.

An open house does not create a public right of access that would allow previously barred individuals on base. Once
individuals are permitted on the installation, they do not have an automatic or blanket right to express ideological
beliefs. They are subject to the reasonable restrictions and limitations established by the Commander. However, the
Commander should notify base visitors of these limitations, through handouts or letters given to them either at the
gate or through a specific military member who will be with or responsible for the group on base.

Permissible Limitations

Commanders may impose limitations on installation access to:
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. Exclude individuals previously barred;

. Limit the "open" areas of the base;

. Limit the size of the group;

. Limit the date and/or time of visitation;

. Verify the identification of all visitors;

. Search or restrict any hand-carried or transported items;

. Provide transportation and/or escort service to all visitors;

. Limit access depending on the interest of the group; and/or
. Limit access based on mission and security considerations.
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DEVELOP COMMUNITY RELATIONS

AFI 35-101 encourages Commanders to develop a program to generate understanding, acceptance, and support of
the ANG role in national defense. Community relations projects and activities are a way of telling the public about
the Air National Guard and demonstrating that the base is a good neighbor. Open house and base tour programs are
forms of community relations projects. Open Houses should not be (or convey the image of) a fair, carnival, circus,
civilian air show, or display of commercial products, and should inspire patriotism and aid in military recruiting.

DEVELOP WRITTEN POLICY

Commanders should develop NEUTRAL regulations governing the matter of access to military installations,
including protest activities, demonstrations, open houses, and base tours. At a minimum, these regulations should:

1. Be impartially and objectively applied,;
2. Accord equal treatment concerning base access to politically conservative and politically liberal groups;
3. Indicate that political activity on military installations is prohibited,;
4. Provide notice to the public of prohibited activities, such as:
a. No entry into designated "keep out™ or "off limits" or "Controlled or Restricted Areas";
b. No campaigning, distributing literature or conducting any demonstrations;
c. No commercial advertising or sales without prior written approval of the installation/wing Commander;
d. No solicitation of money, even for charitable purposes, without the prior written approval of the
Installation/Wing Commander;
e. No purchasing, obtaining, possessing or consuming alcoholic beverages on the base by civilians under
21 years of age;
f. No driving or riding in a car on the base without a seatbelt; and
g. No carrying or transporting a loaded weapon, or having an unloaded weapon and ammunition in the
passenger compartment of visitors' vehicles;
5. Provide notice to the public that all applicable federal, state and local laws must be obeyed; and
6. Be enforced consistently, to the extent necessary to prevent the limited or prohibited activities.

AFI1 31-101 GUIDANCE

AFI 31-101 provides additional guidance on base access. Normally, personnel possessing a valid military or civilian
identification card are granted unescorted access. While as a basic policy Commanders should avoid placing undue
restrictions on persons visiting the installation, controls are necessary for security purposes and to support the
position that a military base is not a public area.

KWIK -NOTE: Establish written guidelines and instructions for access to your installation for various reasons,
and modify or update them as necessary. Check state law requirements. Develop these guidelines, regulations,
policy and instructions with the help of your Staff Judge Advocate, Public Affairs Officer, Chief of Security
Forces and other concerned base functions.

RELATED TOPICS: SECTION

Arrest By Civilian Authorities 8-6
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Air Base Security Guards

Updated by Major Jeffrey Knickerbocker, May 2007

AUTHORITY: AFI 31-207, Arming and Use of Force by Air Force Personnel (1 Sep 99); AFI 31-101, Air Force
Installation Security Program (1 Mar 03); 50 U.S.C. 797 (Internal Security Act of 1950); ANG/DOF Message, Re:
AFI 31-101, 141410Z May 01; applicable state law regarding "police" or "peace" officer status, permissible use of
firearms and state firearms licensing requirements.

INTRODUCTION

The concept of providing physical security for Air Force resources through security police forces, as contained in
AFI 31-101, is applicable to the Air National Guard. Security forces may be made up of AGRs, technicians,
traditional Guard members, state contract guards, civilian contract guards, or contracted civilian police authorities.
In addition to security guard personnel, the Air National Guard is authorized to employ a Base Resource Protection
Team. The Team may be made up of air technicians and AGRs to provide readily available personnel for protection
of ANG facilities and federal property during civil disturbances or other emergency situations that pose a threat to
assigned resources. Technicians are authorized to perform base defense duties in either their federal civil service
status or in their ANG military status. Protection of federal property in the custody of the Air National Guard may
also be provided by state contract security guards in their civilian status.

REQUIREMENTS AND AUTHORITY

The arming of state contract guards while in the performance of on base duties is required and will be authorized
under AFI 31-207 ONLY AFTER the following conditions have been satisfied:

1. The guard has received training and indoctrination in accordance with AFI 31-207. Proof of training must be on
file in the office of either the air technician security supervisor or Chief, Security Forces; and

2. The guard has been authorized to bear firearms on base under AFI 31-207 by competent authority
(Installation/Wing Commander).

In addition to federal regulations, state laws must also be complied with for the full and lawful use of Air Base
Security Guards, since state law may govern such factors as proper designation of these individuals as police, peace,
or public safety officers, lawful possession of firearms, and completion of any state required police training
programs. For example, state law may (or may not) authorize Air Base Security Guards to be police or peace
officers when they are designated as police or peace officers under military regulations promulgated by The
Adjutant General and when performing their duties as air base security guards pursuant to orders issued by
appropriate military authority. Also there may be state mandated age limitations for police, peace, or public safety
officers carrying firearms.

Continuing the example, state law may (or may not) exempt Air Base Security Guards from criminal liability for
possessing weapons when the Air Base Security Guards are duly authorized to possess the weapons by regulations
issued by The Adjutant General. Further, the Air Base Security Guards may also be required to complete a training
program in areas of laws of arrest, use of force, etc., prescribed by a local municipal police training council before
the state military law or regulation will be implemented.

State law may also provide that pending completion of the training program; Air Base Security Guards do NOT
have police or peace officer status. If such is the case, then under state law the powers of arrest and justifiable use of
force of Air Base Security Guards acting in a nonmilitary status may be the same as for civilians. Their only
protection from personal civil liability may be any indemnification they have under state law from liability for
performing duties within the scope of their employment.
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State law varies on these subjects. The foregoing examples have been given to acquaint you with the different
considerations you may encounter in connection with Air Base Security Guards. The important point is that full and
lawful use of your Air Base Security Guards most likely will depend upon compliance not only with the applicable
AFIs and ANGISs, but also with your state's laws and rules. Check these with your Staff Judge Advocate.

KWIK-NOTE: Air Base Security Guards must meet state statutory, regulatory and/or case law requirements to be
protected from liability while armed. You may wish to supplement this topic with an analysis of your state law

requirements.

RELATED TOPICS:

Access to Military Installations

AGR Program

Anti-Terrorist Matters

Arrests Authorized by the ANG

Base Security Council/Resource Protection Committee
Civilian Misconduct on Base

Deadly Force

Driving While Intoxicated and Other Offenses Involving Intoxication
Federal Government Property Furnished to the ANG
Indemnification Agreements

Jurisdiction

Lawsuits Against National Guard Personnel

Political Activities

Possession of Privately Owned Firearms on Base
Withdrawal of Authority to Bear Firearms

SECTION

3-2
11-4
25-4
8-6
3-5
3-7
8-18
8-17
25-10
18-4
2-5
18-6
7-12
3-15
1-41
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Base Facilities Board

Updated by Major Jeffrey Knickerbocker, Oct 2010
AUTHORITY: ANGI 32-1003, Facilities Board (FB) (1 January 2005)
PURPOSE AND STRUCTURE

The Base Facilities Board is established by the ANG Installation Commander. The primary responsibility of the FB
is to ensure that facilities and infrastructure are able to fully support the assigned missions. The FB consists of the
following voting and nonvoting members:

Voting:

e\Wing or Installation/CC as the Board Chairperson.

e Base Civil Engineer as the recorder.

e Group Commanders, and Commanders of Geographically Separated Units (GSU) supported, if applicable.

Nonvoting or advisory:

e Environmental Manager.

e Assistant Base Civil Engineer.

e Facility Manager.

eFire Chief.

e Real Property Manager.

e Safety Officer.

eFinance Officer.

e Communications Officer.

e Security Officer.

e Others as desired by the chairperson, (e.g., Commander of military organizations). Chairperson of the Facilities
Board Working Group (FBWG).

e Commander or designated representative of each Tenant organization (ANG or NON ANG). Other agency advisory
members: United States Property and Fiscal Office (USPFO) Contracting Officer.

The Board should meet when necessary, but working groups should be established to accomplish day-to-day liaisons
with civil engineering and be cognizant of facility requirements of the major functional areas.

SCOPE

The FB reviews, validates, and sets the priority order in which projects are to be designed and
funded. This is the “Project Priority List” and, as a minimum, will contain the current and next four
fiscal years (FY) for Sustainment, Restoration, and Modernization (SRM) projects. Military
Construction (MILCON) projects can be projected out longer for MILCON projects the priority list
should include all validated projects. The integrated SRM priority list will show three levels of
projects; the locally approved and funded, locally approved and funded by ANG, Civil Engineer
(ANG/CE), and those requiring ANG/CE or higher approval and funding. The last two levels will
be forwarded to ANG/CEP.
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The following real property management actions must be presented annually, as a minimum, for
board approval and more often if needed. The attached calendar of major events will aid in
scheduling the timing of the presentations:

1. All proposed changes in facility use and the annual facility utilization versus requirements survey
(ANG/CEP 920 Report).

2. Proposed new host/tenant support agreements or changes to existing agreements affecting civil
engineering resources.

3. Contractual services applicable to operation or maintenance of real property and buildings.
4. Proposed acquisition, disposal, in grant or out grant of real property.

5. Changes/renewals and expiration date of real estate agreements (lease, licenses, permit,
easements, etc.).

6. Projects to be accomplished via Military Construction Cooperative Agreements (MCCA).
7. Building Disposal Programs (current FY plus three).

8. Temporary/Relocatable Facilities (how many, where sited, removal date).

9. Airfield waivers (how many, where, cost to remove each).

10. Explosive safety constraints (how many, where, cost to remove each).

11. Airport Joint Use Agreement expiration dates and actions during the renewal process.
12. Base master plan and/or space utilization studies.

13. Federal, state and locally required permits.

14. Facilities and projects “not in” compliance with AT/FP criteria.

15. Indefinite Delivery Indefinite Quantity (IDIQ) Architectural Engineering Design Contract,
Military Task Order Contracting and similar type contracts.

16. Fire Safety Deficiency Programs (how many of each, cost to fix, program year).
17. DESC Programs.
18. Tenant funded projects and programs, if applicable.

19. Installation Readiness Report.
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20. Facility Change in use: The FB will approve all facility change in use. The FB will NOT
approve a change in use in a category code if the losing category code has a deficiency or the
gaining category code has an overage of more than 10 percent of the minimum authorized space.

21. Siting approvals: the FB will approve all facility sitings to ensure compliance with the master
plan and AT/FP standards as defined in the Unified Facilities Code (UFC).

22. If not accomplished in another meeting, (e.g., Financial Management Board) the Board should
review and reconcile the Civil Engineer Program execution data by Program Element Code (PEC)
and Element of Expense Investment Code (EEIC) from two perspectives; (1) From BCE data base
and (2) Base Financial Management (FM) database. This review will be done at two required
meetings or as often as necessary.

The BCE must prepare and maintain records of each meeting of the Board and send one copy to NGB/DEP.
Commanders should consult their Staff Judge Advocates for further guidance on the purpose and composition of the
Board, as well as specific inquiries regarding appropriate subjects for the Board to consider.

KWIK-NOTE: Installation Commanders should actively participate in meetings of the Base Facilities Board.

RELATED TOPICS: SECTION
Airport Joint Use Agreements 25-2
Architect and Engineer Services 25-5
Base Security Council/Resource Protection Committee 3-5
Border Clearance — Arrival of Aircraft from OCONUS 15-3
Civil Associations and Military Corporations 22-2
Construction at Armories 25-7
Contracting Pitfalls 25-8
Environmental Duties at Base Level 12-3
Hazardous Waste Disposal 12-4
Preservation of Historic Properties 12-5
Facilities — ANG 25-9
Fire Protection Jurisdiction 25-11
Jurisdiction 2-5
Fraud, Waste and Abuse 16-7
Installations Jointly or Solely Occupied by the ANG 25-12
Jurisdiction 2-5
Leases and Armory Use Agreements 3-12
Morale, Welfare and Recreation (MWR) Programs, Activities and Facilities 22-4
Quarters 25-16
Real Property — Acquisition and Retention 25-17
United States Property and Fiscal Officer (USP & FO) 25-20
Weddings and Other Social Affairs on Base 3-18
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CALENDAR OF EVENTS
OCTOBER
1. Facility Investment Metric (FIM) — Submission due at ANG/CEP.
2. Installation Readiness Report — Call letter sent to Bases, report due to ANG/CEP in November.
3. Temporary Facility Report — Call letter sent to Bases, report due to ANG/CEP November.

NOVEMBER
1. Installation Readiness Report —Due to ANG/CEP.
2. Airfield Waivers — Call letter sent to Bases, report due to ANG/CEP in February.

DECEMBER

1. MILCON - Base validates out-year MILCON priorities for Future Years Defense Plan (FYDP).
2. DESC - Due at ANG/CEP.

3. McKinney Homeless Quarter Report — Due to ANG/CEP.

4. ANG/CEP 920 report — Sent to the Bases for confirmation.

JANUARY

1. SRM- Call Letters sent to Bases for final FB validated and prioritized FY+ 2 project list and draft
FY+3 project list. Submissions are due at ANG/CEP in April.

2. Airfield Waivers —Due to ANG/CEP.

FEBRUARY
None

MARCH

1. SRM - Wings review their candidate Year-End (Y-E) and Advanced Procurement Program (APP)
projects.

2. Demolition Program Report - Due to ANG/CEP.

3. McKinney Homeless Quarter Report — Due to ANG/CEP.

APRIL
1. SRM - program due to ANG/CEP.

MAY

1. SRM — ANG, Civil Engineer Construction (ANG/CEC) issues authority to Wings to advertise Y-
E and APP projects.

2. MILCON Economic Analysis — Call letters sent to Bases, due to ANG/CEP in July.

3. MILCON (President’s Budget) Horror Stories — Call letters sent to Bases, due to ANG/CEP in
July.

4. Defense Logistic Agency (DLA) MILCON — Due at ANG/CEP.

JUNE

1. SRM — Review all validated Year-End and APP projects and Base Contracting end of year
contracting policy.

2. McKinney Homeless Quarter Report — Due to ANG/CEP.

3. Energy Conservation Investment Program (ECIP) — Call letters sent to Bases, due to
ANG/CEP in July.
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JULY

1. MILCON - Base develops out-year MILCON priorities for Future Years Defense Plan (FYDP)
List.

2. Master Plan Tabs Update — review tabs for needed updates.

3. MILCON Economic Analysis —Due to ANG/CEP.

4. MILCON Horror Stories— due to ANG/CEP in July.

5. Energy Conservation Investment Program (ECIP) — due to ANG/CEP.

6. SRM — the entry of all validated Year-End and APP projects into ACES complete.

7. Defense Logistic Agency (DLA) MILCON - Call letter sent to Bases, due to ANG/CEP in
September.

AUGUST
None

SEPTEMBER

1. SRM - All current FY funded requirements must be obligated by 15 September.

2. Demolition Program Report — Due to ANG/CEP.

3. McKinney Homeless Quarter Report — Due at ANG/CEP.

4. Facility Investment Metric (FIM) - Call Letter sent to Bases. CE’s electronic project database
must be updated with FB validated FIM ratings, priorities, and FY of planned execution for FIM.
Report due in October.

5. Master Plan Tabs Update — update tabs and annotate review.

6. DD Form 1390, Military Construction Program - Call letter sent to Bases, due to ANG/CEP in
August.

7. MILCON President’s Budget — ANG/CEP submits to Air Staff.

8. USAF 7115 Report — Due.

9. DESC - Call Letter sent to Bases for FY+1 and draft FY+2 Fuels Maintenance, Repair and
Environmental (MR&E) projects. Submission is due at ANG/CEP in December.
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Installation Security Council

Updated by Major Jeffrey Knickerbocker, May 2007

AUTHORITY: AFI 31-101, The Air Force Installation Security Program (1 Mar 03); AFI 31-101, ANGSUP1 (1
Mar 05);

INTRODUCTION

AFI 31-101 and AFI 31-101, ANGSUP 1 establish the requirement for the Installation Commander to establish an
Installation Security Council.

THE INSTALLATION SECURITY COUNCIL

The Installation Security Council (ISC) is charged with recommending policy to the Installation/Wing Commander
on the protection of resources, mainly from sabotage. The ISC is the single governing body responsible to the
installation commander for installation security. The ISC is responsible for implementing programs that include the
protection of personnel (Antiterrorism/Force Protection) and protection of Level 1, 2, 3, and 4 resources (anything
from critical weapons systems and aircraft to funds, weapons, explosives, and spare parts).

At ANG installations the senior full-time security forces representative assigned to the unit is the primary advisor for
the installation security program. This position ensures the full-time continuity of the force protection mission.
GENERALLY

The ISC is responsible for determining what the risks are in their respective areas, and for developing plans to
reduce the risk and protect the resources and personnel involved. The ISC must meet at least semi-annually.

KWIK-NOTE: The Council should be actively responsive to the unit’s needs.

RELATED TOPICS: SECTION
Access to Military Installations 3-2
Air Base Security Guards 3-3
Anti-Terrorist Matters 25-4
Base Tours 3-6
Civilian Warrants and Process - Service on Base 3-8
Claims 18-2
Jurisdiction 2-5
Open Houses and Free Speech 3-13
Surveillance 16-12
Morale, Welfare and Recreation (MWR) Programs, Activities and Facilities 22-4
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Base Tours

Updated by Major Jeffrey Knickerbocker, May 2007

AUTHORITY: AFI 31-101, The Air Force Installation Security Program (1 Mar 03); AFI 35-101, Public Affairs
Policies and Procedures (29 Nov 05); AFI 31-101_ANGSUP1 (1 Mar 05); applicable state law.

INTRODUCTION

Tours of a military installation are a recognized community relations activity, and are generally handled by the wing
Public Affairs office. Tours should be tailored to coincide with the interests of different groups. Some bases have
one set of rules for family tours and define "family," and another set of rules for all other tours. That is your option.
Protection of classified information and equipment must be a matter of prime concern in any tour program. AFI 35-
101 provides a detailed checklist for the wing Public Affairs office to use in preparing for a base tour (Figure 8.2).

COMMANDER'S DUTIES

In establishing a program for installation tours, the Commander must be neutral. The Commander may not become
entangled with an ideological movement or offer support to one movement and not another.

COMMANDERS MAY REGULATE BASE TOURS

The Commander may impose limitations on installation access during tours. However, Commanders must be
consistent in their actions. The Commander may consider the following matters in limiting access:

Mission requirements (including availability of facilities and personnel and security concerns):

(1) Do we need to cancel or reschedule training missions to permit the tour?

(2) Is the tour scheduled during normal duty hours?

(3) Do we have to reschedule mission functions at awkward hours for the time lost during the tour?
(4) Are adequate personnel available to provide for security, tour guides, etc.?

(5) Is the installation in an exercise or actual scenario requiring increased security requirements?

Visitors for a Base Tour

(1) Currently barred individuals may be excluded and the size and makeup of the group may be limited (for
example, no more than 20 people, with none under 10 years of age).

(2) Geographic access to the installation may be limited. You may provide transportation from the main gate or
from a designated reception area or escort all vehicles and persons to limited areas only.

(3) The time of tours may be limited; such as no weekend or holiday tours.

(4) All visitors may be required to provide proper identification. Identification may be required in advance to verify
that the individual has not previously been barred.

(5) Visitors may be required to leave all packages at the gate or other designated location. If the security risk
indicates, people could be checked for weapons by a metal detector.

(6) Photographs or recordings (audio or video) may be prohibited.

(7) Do not allow a tour to become an intelligence gathering opportunity. When visitors ask questions, ensure that
answers do not reveal protected information. Review the areas open to tours to ensure we are not revealing
information that will increase the opportunity for undesired access to or damage of a military facility.

FOREIGN NATIONAL VISITORS

Foreign nationals from non-communist countries may be given standard community relations base tours provided to
U.S. citizens without approval from higher headquarters. However, in the event of unusual or questionable
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circumstances, case-by-case approval must be requested through command channels and NGB/IA (DSN 327-
1591)(Foreign Liaison Office) to SAF/PAN and HQ USAF/CVAII (International Relations Division). Foreign
nationals from communist countries may NOT be given base tours without prior approval.

KWIK-NOTE: Your best protection in this area is to establish WRITTEN GUIDELINES for conducting base
tours. Also check state law requirements.

RELATED TOPICS: SECTION
Access to Military Installations 3-2
Base Security Council/Resource Protection Committee 3-5
Civilian Misconduct on Base 3-7
Classified Material 14-2
Community Relations Programs 6-4
Barment 3-11
Facilities - ANG 25-9
Installations Jointly or Solely Occupied by the ANG 25-12
Jurisdiction 2-5
Media Relations and the Public Affairs Office 14-8
Motor Vehicle Rules -- Military Bases 21-6
Open Houses and Free Speech 3-13
Relationship with Other Military Components 11-6
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Civilian Misconduct on Base

Updated by Major Jeffrey M. Knickerbocker, May 2007

AUTHORITY: AFI 31-101, The Air Force Installation Security Program (1 Mar 03); AFI 31-101_ANGSUP1 (1
Mar 05; AFI 51-905, Use of Magistrate Judges for Trial of Misdemeanors Committed by Civilians (1 June 1998).

INTRODUCTION

Even though civilians in the CONUS are not subject to prosecution in the military justice system, they are still
subject to a wide variety of administrative actions and even prosecution in federal or state court. Both administrative
actions and prosecution when necessary provide for effective control of civilians on Air National Guard
installations.

ADMINISTRATIVE ACTIONS

Because Installation Commanders are charged with the responsibility for law and order on the installation, they have
the authority to take administrative action against those civilians (often dependents) who jeopardize the safety of
people or property on the base. Command options in this area are:

1. Issuing warnings or letters of concern;

2. Revoking base privileges, such as driving on base; and/or

3.Barment (sometimes called debarment). The Installation Commander can actually prohibit a civilian from entering
any part of the installation. See the topic in this Deskbook entitled "BARMENT" for further guidance in this area.

PROSECUTION IN FEDERAL OR STATE COURTS

Additionally, whenever a civilian commits a criminal offense on base property, the matter may be prosecuted in
state or federal court. The most common areas of prosecution involve shoplifting, drunk driving, all traffic offenses,
and the wrongful use of military identification cards. Generally, civilians committing such offenses may be detained
by military authorities until civilian law enforcement personnel arrive to effect any necessary arrests. However, your
specific state law should be researched and understood prior to taking any such action. The Chief of Security Forces
should work closely with the legal office and local civilian authorities to establish protocols for violators.

After the civilian has been removed from the base, it is important to cooperate with civilian officials in the
prosecution of the civilian who has committed federal or state civilian offenses on base. Make your personnel
available for interview sessions with the local police and prosecutors, and for any necessary court appearances. The
needs of the mission are paramount, but if there is a conflict where you both "need" the member concerned at the
same time, your call to the civilian official should resolve it to your mutual satisfaction. Failure to provide this
cooperation may cause local law enforcement officials to not respond as quickly the next time civilian misconduct
occurs on base.

KWIK-NOTE: Develop memoranda of understanding with local law enforcement officials to deal with civilian
misconduct on the base.

RELATED TOPICS: SECTION
Aid to Civilian Authorities 6-2

Air Base Security Guards 3-3

Arrest By Civilian Authorities 8-6
Aurrests Authorized by the ANG 8-7
Barment 3-11
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Driving While Intoxicated and Other Offenses Involving Intoxication
Federal Magistrate Judges

Inspections and Searches

Installations Jointly or Solely Occupied by the ANG
Jurisdiction

Motor Vehicle Rules -- Military Bases

Open Houses and Free Speech

Personal Liability of Federal and State Officials
Posse Comitatus

Suspension of Base Driving Privileges

Memoranda of Understanding (MOUs)
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8-18
8-17
8-3
8-16
25-12
2-5
21-6
3-13
18-9
6-7
21-7
6-6
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Civilian Warrants and Process — Service on Base

Updated by Major Jeffrey M. Knickerbocker, May 2007

AUTHORITY: Applicable state law; AFI 51-1001, Delivery of Personnel to United States Civilian Authorities for
Trial (20 Oct 06)(for reference only as it is only applicable to ANG in federal status).

INTRODUCTION

Although state and/or federal law enforcement authorities have jurisdiction over an ANG base for the purpose of
execution of civil or criminal process, the Installation Commander may prescribe reasonable rules, dictated by
military considerations, for the entrance on the base of civilian officers executing warrants or other lawful process,
for their identification, and for avoidance of undue interference with the accomplishment of the military mission.
This is based on the Installation Commander's overall charge and control of the base.

CIVILIAN WARRANTS

An Installation Commander may deliver military members to civilian authorities or permit search and seizure
activities on the base pursuant to lawful civilian warrants.

Arrest Warrants

An arrest warrant is a written order of a court made on behalf of a state, or the United States, based upon a complaint
issued pursuant to statute and/or court rule, which commands a law enforcement officer to take a person into
custody. Members may be delivered to civilian authorities upon request when the request is accompanied by an
arrest warrant or when the requesting official represents that such a warrant has been issued. Delivery of military
members to federal or state civilian authorities should be accompanied by a form, signed by the official taking the
member into custody, reciting the authority for the arrest and indicating that the Commander will be advised of the
disposition of the charges and/or notice of the member's release. Commanders should also request a copy of the
warrant and the charges on which it is based. ANG Commanders have no authority to arrest one of their members on
the authority of a civilian arrest warrant unless state law provides otherwise. It is important to require proper
positive identification of the law enforcement officer executing the warrant prior to allowing the arrest of the
member from the installation.

Search Warrants

A search warrant is an order in writing issued by a judge or other magistrate, in the name of a state or the United
States, directed to a police officer, authorizing a search for and seizure of things criminally possessed or property
intended for use or used as the means of committing a crime. Civilian authorities conducting search activities on
base pursuant to a valid warrant should be accompanied at all times by one or more military escort personnel
knowledgeable of the area being searched. Commanders should request a copy of the search warrant and an
inventory of all items seized. The items seized will likely be of no military value or unrelated to military activities.
But if the item is military property, do not permit it to be removed from the base without permission from higher
headquarters. DOD Classified information must be protected from unauthorized access at all times. Only those
individuals with a proper DOD Security Clearance and need to know will ever have authorized access to classified
information.

PROCESS SERVERS
"Process" is the means by which a court notifies individuals of, and enforces their obedience to, its orders. Typical
kinds of process you will encounter are summonses and complaints or notices of petitions which indicate a lawsuit

has begun, and subpoenas, which command the subject of the subpoena to appear in court, with or without
documents. Process servers, in essence, deliver such notices. Process servers are rarely law enforcement personnel
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and do not function pursuant to warrants even though they sometimes refer to themselves as Officers of the Court.
These individuals also should not normally be granted unrestricted access to the base or to base personnel. A good
practice when confronted with a process server is to determine whether the person to be served is willing to
voluntarily accept the process involved. If process will be accepted voluntarily, you should keep the process server
at the gate, your office or another appropriate location and permit the member to go to the gate to receive the process
there. If the member will not voluntarily accept the process (and you have no authority to order the member to do
s0), deny installation access to the process server and advise that service will have to be effected off-base after duty
hours. To do otherwise presents an unnecessary risk of disruption of normal base activities.

MOTOR VEHICLE REPOSSESSORS

Depending on the laws of your state, motor vehicle repossessors may or may not be operating pursuant to a lawful
court order (sometimes called a replevin order) when attempting to seize a vehicle on your installation. These
individuals are rarely law enforcement officials and they do not function pursuant to warrants. Given the inherent
potential for disruption of both ANG members and their activities, motor vehicle repossessors normally should not
be granted access to vehicles on an installation without a valid court order, and then only under strict control of
Security Forces Personnel.

CONCLUSION

In general, it is best to cooperate to the extent possible with civilian authorities in the execution of lawful, civil or
criminal process, although you have no authority to "order" your member to accept service of the process. But your
main concern is to minimize the disturbance to base activities. In cases of doubt, your Staff Judge Advocate or state
headquarters legal personnel should be contacted at once to render advice and assistance.

KWIK-NOTE: While you should not allow your base to be a "'safe haven" for your members from service of valid
civilian process, you must not allow such service to disrupt your military activities. You must balance the two.

RELATED TOPICS: SECTION
Access to Military Installations 3-2

Arrest By Civilian Authorities 8-6
Arrests Authorized by the ANG 8-7
Classified Material 14-2
Inspections and Searches 8-16
Installations Jointly or Solely Occupied by the ANG 25-12
Jurisdiction 2-5
Lawsuits Against National Guard Personnel 18-6
Subpoenas and Consensual Release of Records 14-6
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Commercial Solicitation on Base

Updated by Major Jeffrey M. Knickerbocker, May 2007

AUTHORITY: DoD 5500.7-R, Joint Ethics Regulation (JER)(30 Aug 93, C4, 6 Aug 98); AFl 36-2909,
Professional and Unprofessional Relationships (1 May 99)(paragraphs 3.7 and 5.1.5); AFIl 34-223, Private
Organization (PO) Program; applicable state law or regulation.

COMMANDER'S AUTHORITY AND RESPONSIBILITY

The Installation/Wing Commander has the primary responsibility of controlling commercial activities on the
installation as well as inherent authority to do so. Although the powers of an Air Force Base Commander are not
clearly bestowed by regulation on ANG Installation Commanders, and state law may be applicable, certain
prohibitions may generally be enforced.

PROHIBITED ACTIVITIES
Typical activities a Commander may PROHIBIT are:

1. Allowing solicitation of military personnel who are in a duty status;

2. Allowing solicitation in dormitory or BOQ common areas;

3. Supplying squadron rosters or lists for commercial solicitation;

4. Allowing solicitation by one military member, or the member's spouse, of another military member who is in a
lower grade;

5. Allowing unit facilities that have not been previously so designated to be used as a showroom or store for the sale
of goods or services;

6. Any representation which suggests or gives rise to the appearance that the Department of Defense or any of its
components sponsor the company, its agents or its goods or services, including but not limited to allowing solicitors
to identify with your unit by using the title "Unit Advisor", etc.;

7. Allowing solicitations at mass formations or before "captive audiences;"

8. Offering unfair or deceptive inducements to purchase or trade;

9. Using any manipulative, deceptive, or fraudulent device, scheme, or artifice, including misleading advertising and
sales literature;

10. Representation and solicitation by DoD personnel for the sale of any type of insurance on a military installation;
11. Use of an agent as a participant in any military sponsored insurance or orientation program;

12. Agents using titles such as "squadron insurance counselor;"

13. Assignment of desk space for an interview for other than a specific prearranged appointment;

14. Use of base bulletins announcing the presence of agents and their availability; and

15. Distribution of literature to persons other than the person being interviewed.

If the ANG unit is a tenant on an active duty installation, the ANG Commander must coordinate with the active duty
Installation/Wing Commander who retains primary responsibility for these types of activities.

THINGS TO WATCH FOR

If solicitors request the opportunity to solicit unit members, it should be cleared with the Installation Commander.
The solicitor should be duly licensed by the state and other applicable local licensing authorities, and the proposed
activities must not violate federal, state or local laws. Since members of the unit are on duty for training for only
short periods of time during the month, the Commander should be alert to solicitation of members in their off-duty
status. While this conduct is difficult if not impossible to monitor, the morale of the unit can be harmed significantly
if members use their National Guard status to coerce others for their personal gain. DoD personnel (which includes
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unit members) may not act as a liaison for the solicitor, either directly or indirectly becoming the private company's
agent, for purposes of on-base commercial solicitation.

Unit members should be advised that if they suspect that any solicitation violations are occurring on base, they
should report the information to their First Sergeant, Commander or Security Police. Likewise, any questions you
may have about on-base solicitation practices or any requests made to you concerning on-base commercial practices
should be referred to the Staff Judge Advocate.

The problems in this area include unit members using their Guard positions, or seeking to have those they know take
advantage of the unit member's Guard position, to make commercial solicitations on base. Even if the unit member
may not directly benefit or the solicitation is made to all unit members for a seemingly excellent product or service,
the risks the Installation Commander runs by permitting this include having to permit other solicitors on base to
avoid charges of favoring one or more solicitors over another (which could lead to the base becoming a shopping
mall), and later becoming involved in a lawsuit if a unit member buys a defective product which the Commander
permitted to be sold on base.

COMMON SITUATION

A common and recurring situation at many bases involves the Installation Commander permitting various
conveniences on base primarily enjoyed by full-time unit members, but which also benefit all unit members. Such
conveniences may include private commercial vending machines and the mobile "coffee" truck. Many state laws
grant Installation Commanders broad discretion in permitting activities on the base of which they are in charge and
control. The problem here is to have a method to select one of the sometimes many local businesses which would
like to do business on the installation. You may encounter oversight and control problems if you grant permission to
every provider of similar goods or services to do business on the installation. Conversely, charges of favoritism may
be encountered when you select one business among many. A selection method -- such as competitive bidding --
that is fair to all concerned, usually works.

In these situations, if your installation or unit has established a civil association or military corporation pursuant to
your state's law, such entities, may, if allowed under your state law, be the ultimate recipient of any profits generated
from granting these businesses permission to solicit on the installation. Even though the Installation Commander is
often the head of such civil association or military corporation, care must be taken to strictly follow state law and all
applicable regulations. Close coordination with your Judge Advocate is strongly recommended.

KWIK-NOTE: This is a ""hot™ area, fraught with ""appearance of impropriety"* problems for Commanders. Some
solicitations on base may be welcome, but recognize the factors to consider before approving them.

RELATED TOPICS: SECTION
Access to Military Installations 3-2
Barment 3-11
Ethics 7-3
Installations Jointly or Solely Occupied by the ANG 25-12
Jurisdiction 2-5

Open Houses and Free Speech 3-13
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Day Care Centers

Updated by Capt Edward Cousineau, May 2001

AUTHORITY: AFPD 34-7, Child Development Programs (4 Oct 93)(for reference only); AFI 34-276, Family Child
Care Programs (1 Nov 99)(for reference only); applicable state law.

INTRODUCTION

Air National Guard members, whether full-time or part time, who have small children, frequently need the use of day
care centers or other facilities to care for their children while they are working. Commanders may want to accommodate
these members since the provision of these facilities benefits their members' welfare and may aid recruiting and
retention.

Currently, however, there is no authorization for the Air National Guard to fund construction of child care facilities on
Air National Guard bases. While the active duty Air Force has specific regulations governing child care centers as well
as individual child care programs held in base housing, there is nothing similar available in the Air National Guard.

In absence of federal funding for a unit of the Air National Guard to construct day care facilities on an ANG base, there
are two alternatives where Guard members may enjoy the benefits of such facilities.

PARTICIPATE IN AN EXISTING ACTIVE DUTY FACILITY

AFI 34-276, which authorizes and governs the operation of child care centers on active duty Air Force installations,
permits reserve component members to use a base child development center during periods of scheduled UTAs when the
training is performed at that base.

Appropriate written agreements for ANG use of active duty child care facilities may be necessary. After you determine
the need for ANG use of these facilities based upon numbers of personnel and children and time of usage, there should
be coordination among the active duty base Commander, ANG Commander, and the Staff Judge Advocates of both.

ESTABLISH A NEW FACILITY WITH STATE OR LOCAL UNIT FUNDS - ISSUES

If using a local active duty base’s day care center is not an option, the other alternatives are to build and operate your
own facility, or convert an existing building on your ANG installation for use as a day care center. This is doable, but
involves resolving many potentially complex issues since there are no federal funds available.

First, you must determine the jurisdiction over the land on the base where you want to build, or over the existing building
to be used. Most of the time, the state will have either concurrent or exclusive jurisdiction either because it owns, leases
or licenses the land and buildings. Obtain and review copies of applicable deeds, leases and licenses.

Second, assuming the state has at least some control over the land and building, you must, in coordination with your
Judge Advocate, research various state law requirements for establishing the child care facility.

Most, if not all states, through their department of social services, education or similar departments have licensing,
application, permit and other requirements.

Third, the county or municipality where your base is located may also have requirements for building or operating such a
facility. Most likely before you may construct any building or convert an existing building where structural work is
necessary, your state, county or municipal government may require plans and specifications to obtain a building permit,
as well as requiring an inspection once the facility is constructed, before the government will permit occupancy of the
facility for its intended use.
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Day Care Centers

Updated by Ms Sandra Mason & Mr Lou Proper, August 2007
Maj Jeffrey M. Knickerbocker, May 2007

AUTHORITY: AFPD 34-7, Child Development Programs (4 Oct 93) (for reference only); AFI/ANG Sup 34-276,
Family Child Care Programs (1 Nov 99, 15 July 2007); applicable state law.

INTRODUCTION

Air National Guard members, whether full-time or part time, who have small children, frequently need the use of day
care centers or other facilities to care for their children while they are working. Commanders may want to accommaodate
these members since the provision of these facilities benefits their members' welfare and may aid recruiting and
retention.

Currently, however, there is no authorization for the Air National Guard to fund construction of child care facilities on
Air National Guard bases. While the active duty Air Force has specific regulations governing child care centers as well
as individual child care programs held in base housing, up to now, there has been nothing similar available in the Air
National Guard.

In absence of federal funding for a unit of the Air National Guard to construct day care facilities on an ANG base, there
are three alternatives where Guard members may enjoy the benefits of such facilities.

PARTICIPATE IN AN EXISTING ACTIVE DUTY FACILITY

AFI 34-276, which authorizes and governs the operation of child care centers on active duty Air Force installations,
permits reserve component members to use a base child development center during periods of scheduled UTAs when the
training is performed at that base.

ANG use of active duty child care facilities, (Extended Duty Care) where available, should be included in the
Memorandum of Agreement between the ANG and the active duty host. After you determine the need for ANG use of
these facilities, based upon numbers of personnel and children and time of usage, there should be coordination among the
active duty Installation Commander, ANG Commander, and the Staff Judge Advocates of both, to include ANG use in
the MOA. The Extended Care Program is an Air Force initiative. Program supports mission related duty beyond normal
day-to-day needs. This program provides temporary care at licensed Family Child Care (FCC) homes. ANG/AFR
members may use during primary UTA (drill) weekends, during secondary UTA weekends and replacement UTA
weekends. Annual (2 weeks) provided on a space available basis only.

PARTICIPATE IN HOME COMMUNITY CARE

AFI/ANG Sup 34-276, authorizes and governs the operation of the Home Community Care (HCC) in the Air National
Guard. As of this update, there are 14 installations participating in this federally funded program to provide child care to
eligible ANG members during UTA’s, RUTA’s, SUTA’s and Annual tour (2 weeks) (provided on a space available
basis only). Three more units are expected to be added during CYQ7. The ANG Services Division (NGB/A1S) provides
oversight for this program.

PARTICIPATE IN OPERATION MILITARY CHILD CARD
Established in October 2004, OMCC is a DoD-funded child care subsidy program designed to assist ANG members with
the child care costs — in their communities, in state-licensed, off installation Family Child Care Homes. This program

assists all activated Air National Guard members, regardless of location or purpose of activation. The only stipulation is
the ANG member must be deployed from his/her work unit.
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Airmen seeking child care referral services should contact Child Care Aware at 1-800-424 2246 or via the web at
www.childcareaware.org.

RECENT AND HISTORICAL DEVELOPMENTS

In 2000, the Director of the ANG chartered an Integrated Process Team to study the need for childcare for ANG
members. As a result of that IPT, two test programs were created to assist ANG members. First, ANG members were
authorized to use any active duty day care center or family day care provider on an active duty installation regardless of
where they perform their duty. It is still on a priority basis, however, many bases do have openings available.
Additionally, there is some availability of “extended care” (off traditional hours) for shift and UTA periods at these
bases.

The second day care test involved the contracting of off installation childcare services. NGB/ALS (Services) was the
OPR for this test, 13 ANG bases volunteered to participate and 5 were funded. Specific published criteria had to be
followed and funding continued to be an issue for this program.

In 2005, however, the funding line became a reality and installations on the waiting list are being considered for
participation as funds becomes available. Information concerning ANG HCC Program is available on line. The Child
Care website is on the NGB/ALS AF portal site at: https://www.my.af.mil/gcss-
[afp40/USAF/ep/globalTab.do?command=org&channelPageld=-929388&pageld=681742

CONCLUSION

The practical effect of all these requirements and issues continues to point to ANG HCC as the prime method to provide
regulated, quality child care to eligible ANG members. The above has been discussed so that you, as the Commander,
know what is involved and can make an informed decision before you proceed.

KWIK-NOTE: Air National Guard units on state-controlled land are not exempt from state civilian law requirements
in establishing and operating child care facilities.

RELATED TOPICS: SECTION
Airport Joint Use Agreements 25-2
Base Facilities Board 3-4
Private Organizations and Unofficial Activities (Civil

Associations and Military Corporations) 22-2
Environmental Duties at Base Level 12-3
Facilities — ANG 25-9
Federal Government Property Furnished to the ANG 25-10
Installations Jointly or Solely Occupied by the ANG 25-12
Jurisdiction 2-5
Leases and Armory Use Agreements 3-12
Memoranda of Understanding (MOUSs) 6-6
Morale, Welfare and Recreation (MWR) Programs, Activities and Facilities 22-4
Off-Duty Employment 7-9
Personal Liability of Federal and State Officials 18-9
Relationship with Other Military Components 11-6
State ANG Headquarters 2-8
USAF Instructions, ANG Supplements and Unit Instructions 1-39
Utilities 25-21
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Barment

Updated by Major Jeffrey M. Knickerbocker, May 2007

AUTHORITY: 18 U.S.C. 1382, Entering Military, Naval, or Coast Guard Property; AFI 35-101, Public Affairs
Policies and Procedures (29 Nov 05); AFI 31-101_ANGSUP1 (1 Mar 05); DoDD 3025.12, Military Assistance for
Civil Disturbances (4 Feb 94); United States v. Albertini, 472 U.S. 675 (1985); Greer v. Spock, 424 U.S. 828 (1976);
Cafeteria & Restaurant Workers Union v. McElroy, 367 U.S. 886 (1961); OpJAGAF 1998/69, Commander’s Power
to Delegate Debarment Authority (29 Jun 98); OpJAGAF 1997/25, Barment (14 Feb 97); OpJAGAF 1984/60,
Authority of Base Commander in Air Reserve Technician Status (6 Nov 84); OpJAGAF 1982-60,
Barment/Installations/Command (22 Dec 82); applicable state law.

INTRODUCTION

Installation Commanders are responsible for protecting personnel and property under their jurisdiction, and for
maintaining order on the installation to ensure the uninterrupted and successful accomplishment of the military
mission. Pursuant to AFI 31-101, DoDD 3025.12, and applicable state law making the Installation Commander in
charge and control of all activities on the installation, each Installation Commander is authorized to grant or deny
access to the installation, and to remove or exclude persons whose presence is unauthorized. This denial of access,
removal or exclusion is called "barment."”

In addition to any authority granted to the Installation Commander under state law, ANG Commanders may also
have authority under federal law to issue a barment order. ANG installations throughout the United States each have,
as part of their underlying real property chain of title, at least a leasehold interest in favor of the federal government
as lessee. (There may then be a subsequent license back to the state Adjutant General to operate the ANG of the
state there). This leasehold interest is probably sufficient to bring the installation within the federal debarment
authority statute, 18 U.S.C. 1382, and make it applicable as it is to Air Force bases. However, no court has yet
decided this issue with respect to an ANG installation. Consequently, a barment order pertaining to an ANG
installation may or may not be enforceable pursuant to the criminal provisions of 18 U.S.C. 1382. See OpJAGAF
1997/25 (a leasehold interest by the United States is a property interest sufficient to allow prosecution under the
statute; optimal situation would combine a “clear exclusive right of possession and a strong exercise of that right.”).
Note that under 18 U.S.C. 1382, authority to bar an individual rests with the Installation Commander and may not be
delegated. The Installation Commander may be in technician status.

CONSTITUTIONAL CONSIDERATIONS

Installation Commanders may reasonably act within their discretion and summarily bar anyone from a military
installation by the simple issuance of a BAR LETTER stating a sound reason for their action. The action must be
consistent and evenhanded and the Commander must remain neutral. A bar letter is effective upon delivery. This
action provides sufficient constitutional due process, which requires providing notice to the barred individual before
action may be taken against him or her for failure to adhere to the terms of the barment. The barred person does not
have a right to be heard before the barment is effective.

However, the barment action may not be arbitrary, capricious, or discriminatory against a constitutionally protected
status (race, religious, sex, age, etc.). Also, at times, the Commander's authority to bar individuals from an
installation becomes entangled in issues concerning constitutionally protected freedom of speech. Commanders
cannot bar individuals from an installation for properly exercising the right of freedom of speech (for the
Commander's limited authority to control the exercise of free speech on base, see Brown v. Glines, 444 U.S. 348
(1980), AFI 51-903, Dissident and Protest Activities (1 Feb 98) and AFI 31-101).
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JUDICIAL REVIEW OF DEBARMENTS

Because of the Commander's summary power to debar and the issues of arbitrariness, capriciousness, discrimination
and free speech, the decision to remove or exclude a person from the installation is subject to judicial review. The
facts of each debarment are examined on a case-by-case basis.

CONSEQUENCES OF WRONGFUL BARMENT

A general policy to exclude a certain group or classification of individuals is probably arbitrary and capricious.
Improper or illegal barment may subject the Commander to personal civil liability in a lawsuit alleging a
constitutional tort based on an alleged violation of the barred person's constitutional right to free speech. The best
defense to such a lawsuit is a properly articulated reason for the barment to show that it was not arbitrary, capricious
or discriminatory.

BARMENT PROCEDURES
Barment procedures can be found in AFI 31-101.

KWIK-NOTE: Do not ORALLY bar anyone, and only take debarment action after consulting with your Staff
Judge Advocate.

RELATED TOPICS: SECTION
Access to Military Installations 3-2
Air Base Security Guards 3-3
Arrests Authorized by the ANG 8-6
Base Tours 3-6
Civilian Misconduct on Base 3-7
Installations Jointly or Solely Occupied by the ANG 25-12
Judicial Review of Military Administrative Actions 18-5
Jurisdiction 2-5
Mailing or Delivery - Affidavits and Certificates of Service 24-10
Open Houses and Free Speech 3-13
Personal Liability of Federal and State Officials 18-9
Suspension of Base Driving Privileges 21-7
Commercial Solicitation on Base 3-9
Sources of Commander’s Authority 2-7
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Leases and Armory Use Agreements

Updated by Major Jeffrey M. Knickerbocker, Sep 2007

AUTHORITY: ANGR 87-1, Acquisition and Retention of Real Property (14 Nov 75); AFl 32-9003, Granting
Temporary Use of Air Force Real Property (19 Aug 97); applicable state law.

FEDERAL CONTROL OF ANG BASES

ANG installations have underlying real estate authority totally different from Army National Guard (ARNG) armories.
ANG installations always have as their basis for federal construction authority maintenance of the significant real estate
interest in the federal (not state) government. Although there may be a license to the state to operate the state ANG at the
installation, this does not usually compromise the federal control. This is so regardless of the type of jurisdiction (which is
discussed in the topic in this Deskbook entitled "JURISDICTION") that exists over the property.

As a consequence of this, ANG installations are generally not appropriate for leasing out or for other non-military use
agreements.

Questions on particular circumstances can be referred to NGB/A7C.

KWIK-NOTE: ANG bases may not generally be used by non-military groups under federal law. This topic should be
supplemented by state law requirements that do not conflict with federal authority.

RELATED TOPICS: SECTION
Base Facilities Board 3-4

Civic Organizations 6-3

Civil Associations and Military Corporations 22-2
Community Relations Programs 6-4

Day Care Centers 3-10
Federal Government Property Furnished to the ANG 25-10
Installations Jointly or Solely Occupied by the ANG 25-12
Jurisdiction 2-5
Morale, Welfare and Recreation (MWR) Programs, Activities and Facilities 22-3
Real Property — Acquisition and Retention 25-17
State ANG Headquarters 2-8

Use of Firing Range by Local Police, Boy Scouts and other Non-Military Persons or Groups 3-17
Weddings and Other Social Affairs On Base 3-18
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Open Houses and Free Speech

Updated by Major Jeffrey M. Knickerbocker, Sep 2007

AUTHORITY: AFI 31-101, The Air Force Installation Security Program (1 Mar 03); AFI 35-101, Public Affairs
Policies and Procedures (29 Nov 05); AFI 31-101_ANGSUP1 (1 Mar 05); AFI 51-903, Dissident and Protest
Activities (1 Feb 98)(for reference only); applicable state law.

INTRODUCTION

An open house is a community relations activity which invites members of the public to see the operation of a
military installation. It is supportive of the military mission. It does not create a “public forum” where people can
enter the installation and engage in protest or dissent activities, nor does the Commander thereby relinquish control
of the base. This topic should be read in conjunction with the topic in this Deskbook entitled “FREEDOM OF
EXPRESSION - RESTRICTIONS ON MILITARY MEMBERS” (Section 14-09). Much of the legal justification
for the Installation Commander's limitation on the expression of civilian visitors on the installation is contained in
that topic.

PURPOSE

The purpose of an open house is to show the mission, equipment, facilities, people, skills, and professionalism
required to operate the Air National Guard. Open houses should not be (or convey the image of) a fair, carnival,
circus, civilian air show, or display of commercial products. Opening dining halls, maintenance shops, classrooms,
flight simulators, and other unclassified facilities for public inspection is encouraged.

AVOID CREATING A “PUBLIC FORUM”

Even though an open house does not, as such, create a “public forum,” you may unintentionally create one by your
actions or inaction. This is the biggest danger with open houses, and you must be careful to avoid it. The rules for
you to follow, and pitfalls to avoid concern regulating expression on, and access to, the installation. They are:
Expression

1. The ANG must remain NEUTRAL in all matters of ideological expression;

2. The ANG cannot become entangled with ideological movements;

3. The ANG cannot influence public opinion by endorsing or supporting civilian groups whose ideologies it favors;
4. ALL partisan political activities must be excluded from the base; and

5. Prohibit distribution of all ideological leaflets, circulars, etc., on base.

Access

If an open house places no controls on the general public for access to the base or its facilities, the installation may
become a public forum because the lack of controls may show an intent to abandon the right to exclude civilian
traffic from, and to regulate expression on, the base.

Practical Tips

For every “open house,” use a detailed operation plan reflecting concern for security, traffic flow, and personnel, as
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it is a clear expression of no intent to abandon control of access to the base, even temporarily. Some suggestions to
prevent a military installation from becoming a public forum (which by no means are all inclusive) are:

1. Use security police for crowd control;

2. Establish strict geographical limits for visitors;

3. Open the installation for a “Visitors Day” or “Family Day” rather than an “Open House.” Make it specific;
4. Invite the public for a specific event, such as the Thunderbirds;

5. Hand out letters or leaflets at installation entry points which notify persons they are guests of the Commander, the
purpose of the invitation and the limiting conditions on any other activity. Proposed limitations are:

a. No political activity;

b. No demonstrations or protest activity;

. No leafleting;

d. No speeches;

e. No activity considered detrimental to good order and discipline of military personnel;

f. No activity considered detrimental to health, safety, and welfare of persons on the installation; and
g. Violators may be ejected from the base, and in appropriate cases, barred from future reentry;

o

6. Do not have booths providing information that could be considered “political” in nature. This may preclude such
groups as the VFW, MIA/KIA organizations, or other groups which lobby for a strong military; but if you do
otherwise, anti-military groups may also be permitted to have booths. Avoid this, and:

a. Review the planned display and handouts for all booths to determine if the activities are permissible;

b. Limit booths to those community organizations directly involved with installation activities (such as
scouting, sports, and volunteer organizations) or public safety concerns;

c. If DoD contractors are included, limit them to current contractors supplying factual information on those
current products which play an integral role in the function of the military. No information relating to the company
as a whole may be provided. No information may be provided on future products;

d. Displays of various military organizations and their functions are permissible. Examples may include
other units’ recruiters, and static displays of aircraft and other equipment; and

e. If an ideological group wants to sponsor a fund-raising booth selling a neutral product, approval will
probably “open” the installation to similar fund-raising efforts by other groups. Be careful here; you probably should
avoid this; and

7. Review any leaflets or signs that will be displayed. This requires coordination with the displayer before the open
house. The point is to always ask to review any leaflets or signs that will be displayed by a group or person with a
booth.

CONCLUSION

Conducting an open house involves a team effort with all Commanders and key staff officers. Your Staff Judge
Advocate should be an integral part of the overall planning and coordination effort.

KWIK-NOTE: The key to not turning your installation into an open forum is whom you allow on base and what
you permit them to say. Be CAUTIOUS, be CONSISTENT, and be CONSERVATIVE.

RELATED TOPICS: CHAPTER
Access to Military Installations 3-2

Civilian Misconduct on Base 3-7
Community Relations Programs 6-4
Installations Jointly or Solely Occupied by the ANG 25-12
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Media Relations and the Public Affairs Office
Motor Vehicle Rules -- Military Bases

Political Activities
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Relationship with Other Military Components
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Barment
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Pass and Registration

Updated by Major Jeffrey M. Knickerbocker, Sep 2007

AUTHORITY: AFI 31-101, The Air Force Installation Security Program (1 Mar 03); AFI 31-101_ANGSUP1 (1
Mar 05); AFI 36-3026(1), Identification Cards for Members of the Uniformed Services, Their Eligible Family
Members, and Other Eligible Personnel (20 Dec 02); applicable state law.

INTRODUCTION

The base Pass and Registration Office handles various matters ranging from personal identification cards and restricted
area badges to vehicle registration. See the topic VEHICLE REGISTRATION in this Deskbook for a discussion of
vehicle registration procedures.

ID CARDS

Active Guard/Reserve (AGR) personnel and their dependents, as well as traditional Guard members and their dependents
are entitled to identification cards. The entitlements of each category of ID cards vary.

Forms DD2S (ACT) and DD2S (RES) are Armed Forces Identification Cards. Green cards are issued to both AGR
personnel and traditional Guard members. The member’s current duty status (ACTIVE or GUARD) is indicated in the
upper right-hand corner of the ID card. Before the card can be issued, the Guard member must go to MPF to get an
application. Only the personnel in MPF can verify the information used to issue the card and an authorized signature must
be on the application before the card will be issued at the Pass and Registration Office.

DD Form 1173S, Dependent Identification Card. This tan card is authorized primarily for dependents of military
personnel on Active Duty for over 30 days. Dependents of AGR personnel fit this category. The military member (in
some cases the dependent) must go to MPF to get the application and have the information verified before the card will
be issued at the Pass and Registration Office.

Air Reserve Forces Dependent Identification Card. This card is primarily for dependents of military personnel who are
not on Active Duty. Dependents of traditional Guard members fit this category. As with the other ID Cards, the
application must be picked up from, and information verified by, MPF personnel before the card will be issued at the Pass
and Registration Office.

NOTE: At many ANG units, identification cards are issued by the MPF rather than by the Pass and Registration office.
RESTRICTED AREA BADGES

Certain areas on base such as the flight line and command post may require badges for entry. These are specialized

identification badges authorizing access into the restricted area. AFI 31-101 contains further instructions regarding the
issuance of restricted area badges.

KWIK-NOTE: Make sure all members and their dependents have the proper ID cards. Issue restricted area badges
only to these who need them.
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Possession of Privately Owned Firearms on Base

Updated by Major Jeffrey M. Knickerbocker, Sep 2007

AUTHORITY: AFI 31-101, The Air Force Installation Security Program (1 Mar 03); AFI 31-101_ANGSUP1 (1
Mar 05); AFI 31-207, Arming and Use of Force by Air Force Personnel (1 Sep 99); applicable state law and
regulations.

COMMANDERS AUTHORITY

Installation Commanders may ban the possession of privately-owned weapons on their installation by virtue of their
inherent command authority over all base activities. Such a ban is often advisable, as problems involving
privately-owned firearms can quickly develop.

This is an area that should have applicable state laws and regulations. Many states’ laws and regulations provide
that this prohibition of possession of firearms applies even though the person may have a state pistol permit or be a
police or peace officer otherwise authorized to possess firearms.

Air National Guard bases are secure facilities providing significant protection for the persons and property located
within their boundaries. Members requiring firearms for use during the course of their ANG duties, such as the
security police, will be issued them. There is no valid reason for anyone other than designated security police
persons to possess a firearm on base. The only exception to this might be state regulations authorizing the unit’s
marksmanship team members to possess such weapons pursuant to competent written orders.

Commanders are advised to issue an appropriate base regulation or policy letter concerning a ban on
privately-owned firearms possessed or stored on base. Coordinate all efforts in this area with the Office of the Staff
Judge Advocate and Chief of Security Police to ensure such a policy, if implemented, will be valid and enforceable.

KWIK-NOTE: Policy letters banning private firearms on base must be tailored to each Commanders needs and
discretion, and must be consistent with applicable state law and regulations.

RELATED TOPICS: SECTION
Air Base Security Guards 3-3
Sources of Commanders Authority 2-7
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Smoking in Air National Guard Facilities

Updated by Major Jeffrey M. Knickerbocker, Sep 2007

AUTHORITY: DoD Directive 1010.10, Health Promotion (22 Aug 03); DoDI 1010.15, Smoke-Free DoD Facilities
(2 Jan 01); AFI 40-102, Tobacco Use in the Air Force (3 Jun 02); Executive Order 13058, Protecting Federal
Employees and the Public from Exposure to Tobacco Smoke in the Federal Workplace (9 Aug 97); applicable
MAJCOM and local base supplements; applicable state law.

INTRODUCTION

Nonsmoking is the acceptable organizational norm. Excluding dormitory sleeping rooms and military family housing, Air
National Guard personnel must not smoke in facilities except in “designated areas” that non-smokers do not have to
frequent.

COMMANDERS AUTHORITY AND GUIDELINES

Unit Commanders must identify any smoking areas for buildings under their control. Designated areas may include
outdoor areas away from building entrances and exits and not near building air intake ducts. The areas should be
reasonably accessible to employees and provide some protection from the elements. Although DoD permits indoor
smoking areas under certain stringent conditions, the Air Force prohibits indoor smoking in all Air Force facilities except
in specified areas in recreation facilities designated by the Installation Commander. Even in recreational facilities, the
smoking area must be separate from common areas that non-smokers must use.

For civilian personnel purposes, the right to smoke is considered to be a “condition of employment.” Therefore,
Installation Commanders must not unilaterally change the rules on smoking (including designation of smoking areas)
without first satisfying all requisite collective bargaining obligations at the local level. The base Labor Management
Relations Specialist (Civilian Personnel Office) and the SJA should be consulted for this purpose.

The Installation Commander has the authority and should, unless prohibited by a host-tenant agreement, apply the
nonsmoking policy to all buildings on base, which include those occupied by other military components and civilians.
Advance coordination with Commanders of other military components and managers of civilians on base should
eliminate many, if not all, of the problems in implementing the new policy.

IMPLEMENT NEW POLICY

Any new command policy should be in writing with a reasonable advance effective date, giving reasons for the new
policy, and should be widely publicized and disseminated within the base community.

DoD and Air Force directives are designed to create a social environment that supports abstinence and discourages use of
tobacco products, and Commanders at all levels must provide smokers with encouragement and professional assistance in
quitting. Education programs, including lectures, films, pamphlets and posters should be made available.

Should you have any questions or problems in this area, contact your Staff Judge Advocate.

KWIK-NOTE: Within applicable directives, Installation Commanders set the smoking policy for their base.

Commanders may and should exclude smoking inside of all buildings on base.

RELATED TOPICS: SECTION
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Use of Firing Range by Local Police, Boy Scouts, and Other
Non-Military Persons or Groups

Updated by Major Jeffrey M. Knickerbocker, Sep 2007

AUTHORITY: AFI 36-2226, Combat Arms Program (26 Feb 03); ANGP 50-36, A Guide To Unit Marksmanship
Qualification Training, Competition and Youth Outreach (2 Apr 84); applicable state law.

AUTHORITY TO USE

The use of Air Force ground weapons ranges for non-military purposes and by non-military users is permitted by AFI 36-
2226. Authority to use such ranges is granted by the Security Forces Commander. Such use may be granted only during
those times when the ranges are not required for Air Force or other military needs. The users must follow good
housekeeping policies and procedures, including all clean-up duties. They may be held responsible for any damage done
to the premises from improper conduct or safety violations. Your state law and regulations may require or advise that a
lease or armory use agreement be executed by the user.

ANG ASSISTANCE

When feasible and within personnel limitations, ANG personnel should assist with these marksmanship activities.
However, care must be taken that ANG personnel are properly qualified and competent to assist in such activities.

AFI 36-2226 does not speak specifically to use of Air National Guard ranges. It is recommended that any ANG personnel
assisting in such activities be placed on duty orders pursuant to Title 32 U.S. Code, Section 316, so as to place them
within the protection of the Federal Tort Claims Act. Should an incident occur, there is always the possibility of claims or
lawsuits against the individual, the command, the state, and/or the United States.

HOLD HARMLESS AGREEMENTS AND RELEASES

Additionally, all civilian participants in firing range activities should be required to sign a Release of Liability and Hold
Harmless Agreement similar to the ones in Attachments 1 and 2 to this topic prior to being allowed to participate. Such
agreements are helpful to warn the participants of potential dangers. However, the legal effect of such documents varies
from state to state; consequently, signing such a document is not “ironclad™ protection against a claim or suit. The range
premises themselves must be safe, and the supervision provided must be competent. Alcohol must be strictly prohibited.

RULES FOR USE
Commanders should publish written rules for appropriate use of their firing range which should be handed out and signed
by each individual user acknowledging its receipt; and Commanders should maintain these signed copies for their

protection.

Your Judge Advocate should be consulted with respect to specific state law involving firearms or firing ranges, and to the
effect and appropriate wording of a Release of Liability and Hold Harmless Agreement.

KWIK-NOTE: Allowing use o f your firing range by non-military persons or group s is encouraged as part of your
Community Relations Program; but make sure you protect yourself and your unit by obtaining from each individual
user signed Releases, Hold Harmless Agreements and acknowledgments of receipt of copies of the rules of conduct at
the range.

RELATED TOPICS: SECTION

Access to Military Installations — General Guidelines 3-2

Air National Guard Commander’s Legal Deskbook



Chapter 3, Base Access, Conduct, and Control

Section 3-17 Use of Firing Range by Local Police, Boys Scouts, and Other Non-Military Persons or Groups

Aid To Civilian Authorities

Air Base Security Guards

Barment

Civilian Misconduct on Base

Community Relations Programs
Indemnification Agreements

Lawsuits Against National Guard Personnel
Leases and Armory Use Agreements

Loan of Air Force Equipment

Medical and Dental Care to Persons Authorized
Personal Liability of Federal and State Officials
Relief from Civil Liability

Weddings and Other Social Affairs on Base

Page 2

6-2

3-11
3-7

18-4
18-6
3-12
25-14
19-8

18-9
18-10
3-18

Air National Guard Commander’s Legal Deskbook



Chapter 3, Base Access, Conduct, and Control
Section 3-17 Use of Firing Range by Local Police, Boys Scouts, and Other Non-Military Persons or Groups

Page 3
Attachment 1
CONSENT AND HOLD HARMLESS AGREEMENT AND RELEASE OF LIABILITY (ADULT)
The undersigned hereby requests to participate in the following activities of the National Guard, which
may be in conjunction with other agencies, organizations, or Sponsors:
Date(s):
I understand the nature and scope of these activities.
| agree to not hold the United States of America, the State of , the National

Guard, any other agency, organization, or sponsor of these activities, or their officers, members, agents, or employees,
responsible for any harm or injury, from any cause, which may befall me related to or arising out of participation in these
activities or any transportation related to said activities, and hereby release said entities and persons from any liability
relating thereto. | further agree to indemnify and hold said entities and persons harmless from the claims or causes of
action asserted by any other persons on my behalf, or in their own right, arising out of said participation, activities, or
transportation. | similarly agree to hold said entities and persons harmless from the claims of other persons arising out of
any acts done by me. | agree that these conditions and agreements are binding on all my heirs, executors, administrators,
representatives, assignees, and successors in action.

I have read and understand the above, and willingly agree to said terms and conditions.

SIGNATURE:

DATE:

ADDRESS:

PHONE:
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Attachment 2

CONSENT AND HOLD HARMLESS AGREEMENT AND RELEASE OF LIABILITY (MINOR)

The undersigned, parent(s) or legal guardian(s) of

, @ minor child, do(es) hereby consent to the participation of said
child in the following activities of the National Guard, which may be in conjunction with other
agencies, organizations, or Sponsors:

Date(s):

I (We) understand the nature and scope of these activities.

Said child is to abide by all reasonable rules and requirements of appropriate cooperation and conduct. Upon violation
said child may be sent home at my (our) expense.

In the event of illness or injury, | (we) hereby consent to whatever medical treatment is deemed necessary by a licensed
physician, surgeon or dentist for said child, and | (we) agree to pay the expenses related thereto.

I (We) agree to not hold the United States of America, the State of , the
National Guard, any other agency, organization, or sponsor of these activities, or their officers, members, agents, or
employees, responsible for any harm or injury, from any cause, which may befall said minor child related to or arising out
of participation in these activities or any transportation related to said activities, and hereby release said entities and
persons from any liability relating thereto. | (We) further agree to indemnify and hold said entities and persons harmless
from the claims or causes of action asserted by any other persons on behalf of said child, or in their own right, arising out
of said participation, activities, or transportation. | (We) similarly agree to hold said entities and persons harmless from
the claims of other persons arising out of any acts of said minor child. I (We) agree that these conditions and agreements
are binding on all my (our) heirs, executors, administrators, representatives, assignees, and successors in action.

I (We) have read and understand the above, and willingly agree to said terms and conditions.

SIGNATURE:

DATE:

SIGNATURE:
DATE:

ADDRESS:

PHONE:
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Weddings and Other Social Affairs on Base

Updated by Major Jeffrey M. Knickerbocker, Sep 2007

AUTHORITY: AFI 52-101, Planning and Organizing (1 May 01); ANGI 34-121, Dining Social Club
Organizations, (1 Sep 2005); AFI 32-9003, Granting Temporary Use of Air Force Real Property (19 Aug 97;)
ANGR 87-1, Acquisition and Retention of Real Property (14 Nov 75); OpJAGAF 1982/55, Military Personnel
Sponsored Weddings of Non-Dependent Children (29 Nov 82); OpJAGAF 1983/92, Weddings (22 Nov 83);
applicable state law and regulations.

PERFORMANCE OF CEREMONY

ANG Chaplains may perform wedding ceremonies for ANG members and their immediate family, provided they are
qualified to do so under state law. All state requirements to contract a marriage must be met.

USE OF FACILITIES

ANG chapel facilities, if any, may be used for such a wedding. Because few ANG installations have a formal chapel, and
other space is normally utilized for chapel services, this space could be similarly used for the chaplain-officiated wedding.

However, the further use of installation facilities on a rental basis is probably not authorized. This is because all ANG
installations (as contrasted with ARNG armories) are on land in which the federal government has the primary possessory
interest. Federal law does not permit such rentals or leases as is common to armories, which are on state-owned land.

A notable exception is that where an ANG social club has been properly created and operates on the ANG installation
with the Adjutant General's approval, it is generally permissible for the social club's governing body to allow a member's
wedding reception to be held at the social club's location if such is within the scope of its by-laws or rules, and is
consistent with state law. This is not a rental from the unit or the installation, but rather an event sanctioned by the social
club.

If the event is permissible, closely coordinate with your Staff Judge Advocate for appropriate releases and hold harmless
agreements, similar to that in Attachment 1 to the topic in this Deskbook entitled "USE OF FIRING RANGE BY
LOCAL POLICE, BOY SCOUTS, AND OTHER NON-MILITARY PERSONS OR GROUPS."

Questions about a particular planned event and allowable use of ANG facilities may be addressed to NGB/A7C. Their
website is located at https://airguard.ang.af.mil/ce.

KWIK-NOTE: Scrutinize requests to use base facilities for non-unit social functions to ensure compliance with
federal, and state law requirements. To this end, you may wish to supplement this topic with applicable state law.

RELATED TOPICS: SECTION
Aurrests Authorized by the ANG 8-6
Civil Associations and Military Corporations 22-2
Civilian Misconduct on Base 3-7
Claims 18-2
Driving While Intoxicated and Other Offenses Involving Intoxication 8-17
Federal Government Property Furnished to the ANG 25-10
Federal Magistrate Judges 8-3
Feres Doctrine 18-3
Indemnification Agreements 18-4
Inspections and Searches 8-16
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Benefits

Updated by Lt Col Meaghan LeClerc and David Jaffe, Sep 2007
AUTHORITY: Air Reserve Personnel Center (ARPC) Fact Sheets
INTRODUCTION

As we all know, members of the Air National Guard are entitled to certain benefits by virtue of their status, both
while they remain active and upon retirement.

ARPC FACT SHEETS
The ARPC annually publishes a series of “Fact Sheets” explaining the current status of the following:

Veterans Benefits

TRICARE & DEERS

Space Available Travel

Age 60 Retirement Benefits

Assignments

Point Credit

Retired Reserve

Reserve Component Survivor Benefit Plan

SGLI & VGLI Insurance

Retirement Benefits - Air National Guard/Air Force Reserve
Guard/Reserve Officer Promotions

Entitlements - Air National Guard/Air Force Reserve
Survivor Benefits - Air National Guard/Air Force Reserve

These handouts, while not represented to be a guarantee of entitlement to listed benefits nor answers to all legal
questions concerning those benefits, are excellent sources of information. The fact sheets are updated annually.
You may obtain the most recent versions of these fact sheets by contacting the public affairs office at ARPC at (303)
676-6515 or toll-free (800) 525-0102, or you may download the fact sheets from the ARPC webpage
(http://www.arpc.org) or http://arpc.afrc.af.mil/pa/fact/factsheet.asp..

WIDELY DISSEMINATE

In addition to being a valuable tool for Recruiting and Retention, these handouts should be made available to all
personnel at the Customer Service branch of your MPF. They can be locally reproduced, and should be included in
your Newcomer’s Briefing, be the subject of base newspaper articles, and be part of your Legal Assistance Program.
Encourage unit members with questions on the subjects covered in these handouts to contact your Judge Advocate’s
Office for advice.

CONCLUSION

Some of the subjects covered in these handouts are also covered in specific topics in this Deskbook as indicated in
the Related Topics below. Other benefits of Guard membership, not in these handouts, are also listed below.

KWIK-NOTE: Widely disseminate ARPC Fact Sheets and develop similar ones based on applicable state law
benefits.
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TRICARE and DEERS

Updated by Lt Col Meaghan Q. LeClerc and Maj David M. Jaffe, Sep 2007

TRICARE

l. General Description

TRICARE is the Department of Defense’s worldwide health care program for active duty and retired
uniformed service members and their families. TRICARE consists of TRICARE Prime, a managed care option;
TRICARE Extra, a preferred provider option; and TRICARE Standard, a fee-for-service option. TRICARE For Life
is also available for Medicare-eligible beneficiaries who are age 65 and over.

TRICARE offers families 3 choices:

A. TRICARE Prime is an HMO-type source of care with low costs for active duty members and certain
reserve and Guard members. Enrollees receive care through Military Treatment Facilities or a network of
civilian providers who supply services at negotiated discount rates. The DOD views TRICARE Prime as
the most efficient way to deliver healthcare services because it is the least costly option for those who
require frequent care. Enrollees agree to coordinate their healthcare through a primary care manager
(PCM). PCMs are responsible for ensuring enrollees obtain the right kind of treatment in the appropriate
setting. TRICARE Prime offers less out-of-pocket costs than any other TRICARE option. Active duty
members and their families do not pay enrollment fees, annual deductibles or co-payments for care in the
TRICARE network. Retired service members pay an annual enrollment fee of $230 for an individual or
$460 for a family, and minimal co-pays apply for care in the TRICARE network. TRICARE Prime
enrollees receive most of their care from military providers or from civilian providers who belong to the
TRICARE Prime network.

B. TRICARE Extra and TRICARE Standard are available for all TRICARE-eligible beneficiaries who
elect or are not able to enroll in TRICARE Prime. Active duty service members are not eligible for Extra
or Standard. There is no enrollment required for TRICARE Extra or Standard — no annual enrollment fees,
no enrollment forms. Beneficiaries are responsible for annual deductibles and cost-shares. Beneficiaries
may see any TRICARE authorized provider they choose, and the government will share the cost with the
beneficiaries after deductibles.

TRICARE Extra is a preferred provider options (PPO) in which beneficiaries choose a doctor, hospital or other
medical provider within the TRICARE provider network.

TRICARE Standard is a fee-for-service option. You can see an authorized TRICARE provider of your choice.
Having this flexibility means that care generally costs more.

1. TRICARE And The Reserve/National Guard

When on military duty, Reserve Component members are covered for any injury, iliness or disease incurred
or aggravated in the line of duty, including traveling to and from military duty, under line-of-duty procedures.
Medical coverage (direct care at the Military Treatment Facilities) is available when the member is activated. When
ordered to active duty for more than 30 consecutive days, Reserve Component members have comprehensive health
care coverage under TRICARE.
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Eligible Reserve Component members are entitled to up to 90 days of TRICARE benefits prior to
mobilization.
Updated March 30, 2007

A “Early” TRICARE Benefit For Some Activated National Guard And Reserve Members and
Their Families

Some members of the National Guard and Reserve (collectively known as the Reserve Component, or RC),
who are issued delayed-effective-date active duty orders for more than 30 days in support of a contingency
operation, are eligible for “early” TRICARE medical and dental benefits beginning on the later of either:

1. the date their orders were issued; or

2. 90 days before they report to active duty.

B. TRICARE Eligibility For RC And Family Members

To be eligible for this early TRICARE benefit, RC members and family members must be registered and
TRICARE eligible in the Defense Enrollment Eligibility Reporting System (DEERS).

The member’s Service personnel office is responsible for determining the member’s eligibility for the early
TRICARE benefit. The Services will notify and advise eligible RC members of their TRICARE medical and dental
benefits when their delayed-effective-date active duty orders are issued.

RC members may verify their eligibility for TRICARE through the secure Guard and Reserve Web Portal
Web site at https://www.dmdc.osd.mil/appj/esgr/index.jsp. For assistance with an eligibility problem, members
should contact their Service Point of Contact listed on the TRICARE Web site at
www.tricare.osd.mil/reserve/reservepoc.cfm.

If the RC member is issued delayed-effective-date active duty orders (for more than 30 days in support of a
contingency operation) and the orders are cancelled prior to the member reporting to active duty, TRICARE
coverage (eligibility) for the member and eligible family members terminates on the effective date the orders are
cancelled.

Uniformed Services Employment Reemployment Rights Act (USERRA) protections for members that
ensure an employer-sponsored health plan can be reinstated do not go into effect until the member actually reports
for active duty. Therefore, members and their family members are strongly encouraged to consider retaining their
employer’s health plan coverage until the RC member actually reports for active duty, at which time the RC member
and family members are fully covered by USERRA protections.

C. Filing Claims For Reimbursement

Claims submitted to TRICARE for reimbursement must be for a covered TRICARE benefit received
during the member’s period of eligibility. Members may validate their eligibility period on the secure Guard and
Reserve Portal Web site as detailed above. TRICARE network providers and many non-network TRICARE-
authorized providers (participating) will file claims on the member’s behalf. If a non-network TRICARE-authorized
provider chooses not to participate on a particular claim, the member will be billed the normal charges. See the
related TRICARE Fact Sheet, TRICARE Reserve Family Demonstration Program.

For dental claims, RC members must contact the Military Medical Support Office (MMSO) at 888-
MHS MMSO (888-647-6676). The MMSO cannot, however, process dental claims for family members. Family
members who are enrolled in the TRICARE Dental Program (TDP) must follow normal TDP claims filing
procedures for dental claims.
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Disability of National Guard Members

Updated by Lt Col Meaghan LeClerc and Major David Jaffe, Sep 2007

AUTHORITY: United States Code, Titles 10 (Chapter 61), 32, 37 and 38; AFI 36-2910, Line of Duty (Misconduct)
Determination (4 October 2002); ANGI 36-2910, Line of Duty Misconduct Determinations (31 May 96); AFI 36-
3212, Physical Evaluation for Retention, Retirement, and Separation (30 Sep 99); ANGI 36-3001, Military
entitlements, AIR NATIONAL GUARD INCAPACITATION BENEFITS (31 May 96) applicable state law.

ENTITLEMENT TO BENEFITS
Federal

When an ANG member sustains an injury or illness that appears duty-related, the situation generally calls for
initiation of a Line of Duty (LOD) determination under AFI 36-2910/ANGI 36-2910 procedures. The LOD will
consider whether the injury or illness is to be deemed “In Line of Duty” or whether it will, for some reason, be
deemed “Not in Line of Duty.” Such reasons may be that the member was not in a recognized duty status when the
injury or illness occurred, that it existed prior to service, or that it was due to the misconduct of the member. LOD is
an extremely detailed and hard-to- comprehend area of administrative law, with many precedential cases having
been decided by the courts and the Comptroller General of the United States. These cases are not always consistent
with common-sense, due partly to frequent changes in federal law (having a developmental trend generally
favorable to members). An individual case can turn on duty status (active duty vs. inactive duty), the occurrence
(injury vs. illness), timing (stopping for gas vs. stopping at Mom’s for dinner), or behavior (Bud vs. O’Doul’s), to
name a few. For a full discussion of LODs, see the topic in this Deskbook entitled “LINE OF DUTY
DETERMINATIONS.”

Assuming a situation of “LOD-Yes,” and a temporary incapacitating condition exists, the right of the typical Guard
member to compensation is similarly complex to determine. The right to and amount of incapacitation pay is
determined by considering both the member’s civilian pay and military pay and whether the member is physically
incapable of performing the civilian job duties, the military duties or both. Incapacitation pay extending beyond a
six-month duration must be approved at the Secretary of the Air Force level.

If we assume, instead (or later), a permanently disabling condition and “LOD-Yes,” then the member should be
processed to a Medical Evaluation Board (MEB). This is a board of medical officers who determine the medical
nature of the member’s situation and whether the member is medically qualified for further service or must be
separated. MEBs will be conducted at an active duty installation. See the topics in this Deskbook entitled
“WORLDWIDE DUTY MEDICAL EVALUATIONS” and “MEDICAL EVALUATION (PROFILE CHANGE)”
for further guidance in this area. If the determination is one of disqualification, then the member should be processed
to a Physical Evaluation Board (PEB). The PEB is a personnel board with at least one medical officer, and is
conducted at a larger Air Force medical center. It determines if the member can reasonably be expected to return to
duty at some time in the future or is permanently disqualified. In the former case, a likely outcome is placement of
the member on the Temporary Disability Retired List (TDRL) and periodic physical exams (at least once every
eighteen months) for up to five years to determine improvement and return to duty. In the latter case the PEB
determines a percentage of disability, in ten percent (10%) increments. Depending on the member’s percentage of
disability and years of creditable service, the member may be entitled to either disability retired pay or disability
severance pay. Sometimes this is a small sum for a reserve component member with little active service time. The
PEB has significant impact on the member, and military legal representation before the formal board is authorized.
There is an appeal process from a disputed outcome, generally with short suspense times to apply.

Once separated by an “LOD-Yes” injury or illness, the member is entitled to continuing Department of Veterans’

Affairs (DVA) medical coverage and benefits for that injury or illness and its future effects. DVA may review the
disability percentage rating given by the Air Force and raise it for DVA purposes. The separated member may elect
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DVA compensation in lieu of Air Force compensation in some circumstances. Generally, DVA compensation is
non-taxable income in the same percentage as the disability percentage rating.

State

Since the National Guard is generally under State control, disabled members may also be entitled to benefits from
the State. The extent of State benefits should be reviewed to ensure that disabled members have the full measure of

assistance available to them.

KWIK-NOTE: Air National Guard members disabled in the line of duty are entitled to certain benefits.

RELATED TOPICS: SECTION
Active Duty - Air National Guard Members 11-2
Active State Duty 11-3

Line o f Duty Determinations 1-19
Medical Evaluation Boards 19-12
Medical Evaluation (Profile Change) 19-11
Status of National Guard Members 11-7
Veterans Benefits 4-8
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Continued Health Care Benefit Program (CHCBP)

Updated by Maj David M. Jaffe and Lt Col Meaghan Q. LeClerc, Sep 2007
AUTHORITY: 10 U.S.C. § 1078a; 32 C.F.R. § 199.20
THE BENEFIT

National Guard members and eligible dependents may be entitled to participate in the Continued Health Care
Benefit Program (CHCBP) when they are discharged from federal active duty under Title 10 or from full-time
National Guard duty. CHCBP can act as a bridge between a member’s military health benefits and the member’s
civilian job benefits. The CHCBP is a premium-based temporary health care coverage program that generally will
not extend beyond 18 months after the member’s separation from active duty. (In some cases, benefits may run for
up to 36 months.) Although the program is not a CHAMPUS/TRICARE program, health benefits under the
program mirror those available under the TRICARE standard program. Premiums are paid by the member directly
to Humana Military Healthcare Services, Inc., and are relatively steep — as of May 6, 2007, the cost of coverage for
an individual is $933 per quarter and for families, $1,996 per quarter. A member separating from active duty or
full-time National Guard duty must elect the coverage within 60 days of discharge or release from duty.

Members may obtain pamphlets and information regarding the program by calling Humana Military Healthcare
Services, Inc. at 1-800-444-5445 or visiting the informational website at: http://www.humana-
military.com/CHCBP/details.htmi#basics.

COMMANDER'S RESPONSIBILITIES
Commanders should include information on this program in their mobilization plans and should ensure that
potentially eligible members are informed of the availability of the program and the duration of the 60-day election

period.

KWIK-NOTE: Members leaving federal active duty or full-time National Guard duty may obtain health care
insurance through the Continued Health Care Benefit Program.

RELATED TOPICS: SECTION
Benefits 4-2
TRICARE (Champus) And DEERS 4-3
Mobilization Of The Air National Guard (Federal And State) 20-2
Pre-Mobilization Legal Counseling 20-4
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Montgomery G.I. Bill

Updated by Lt. Col. James Itamura, July 2001
AUTHORITY: 10 U.S.C. 16131-16135.
INTRODUCTION

Among the most valuable recruiting and retention tools available to the Air National Guard is the Montgomery G.I.
Bill, an educational benefits program. Montgomery G.I. Bill benefits are authorized by federal law for eligible members
of the Air National Guard and other components of the Selected Reserve.

BENEFIT DESCRIPTION

The Montgomery G.I. Bill is named for its sponsor, Mississippi Congressman G. V. "Sonny" Montgomery, a longtime
champion of National Guard interests on Capitol Hill.

The legislation was inspired by the famous post-World War 1l G.1. Bill, which ranks among the most successful statutes
enacted by Congress during the entire history of the United States. Thousands of World War Il veterans obtained
college or university degrees under the G.1. Bill.

The Montgomery G.I. Bill, which traces its roots to 1977 legislation authorizing educational benefits for certain enlisted
reservists, was first enacted in its modern form in 1984 as a part of Title VII of Public Law 98525. In recent years,
Congress has amended the Montgomery G.l. Bill in order to broaden its coverage and to increase the educational
benefits authorized thereunder.

The program was originally designed to provide financial assistance to members of the Selected Reserve, including the
Air National Guard, pursuing a college or university degree. In 1989, by Section 642 of Public Law 101189, Congress
expanded the program to provide financial assistance to personnel participating in vocational technical training
programs.

The Montgomery GI Bill — Selected Reserve program may be available to members if they are a member of the
Selected Reserve. The Selected Reserve includes the Army Reserve, the Navy Reserve, Air Force reserve, Army Corps
Reserve and Coast Guard Reserve, and the Army and Air National Guard.

Members may use this education assistance program for degree programs, apprenticeship/on-the-job training, and
vocational flight training programs. Remedial, refresher and deficiency training are available under certain
circumstances.

Eligibility for this program is determined by the Selected Reserve components. VA makes the payments for this
program.

Members may be entitled to receive up to 36 months of education benefits. Benefit entitlement ends: (1) 10 years from
the date of eligibility for the program; (2) when all 36 months of entitlement have been used by the member; or (3) on
the day the member leaves the Selected Reserve, whichever occurs first.

To qualify members must meet the following requirements:

- Have a six-year obligation to serve in the Selected Reserve signed after June 30, 1985. Officers must
agree to serve 6 years in addition to their original obligation. For some types of training, it is necessary to
have a six-year commitment that began after September 30, 1990.

- Complete initial active duty for training (IADT).

- Meet the requirements to receive a high school diploma or equivalency certificate before applying for
benefits.

- Remain in good standing while serving in the Selected Reserve unit.
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If the member’s Reserve or National Guard unit was de-activated during the period October 1, 1991, through
September 30, 1995, or the member was involuntarily separated (e.g., reduction-in-force) from Reserve or National
Guard service during this same period, the member will retain eligibility for the MGIB-SR benefits for the full 10- year
eligibility period. One will also retain MGIB-SR eligibility if discharged from Selected Reserve service due to a
disability that was not caused by misconduct. The eligibility period may be extended if the member is ordered to active

duty.

The Montgomery G.I. Bill is set forth in Chapter 1606 of Title 10 of the United States Code and is codified at 10 U.S.C.
16131-16137. A helpful and readily understandable explanation of the benefits available under the Montgomery G.1.
Bill may be found in VA Pamphlet 22-90-3, Summary of Educational Benefits under the Montgomery G.I. Bill
Selected Reserve Educational Assistance Program (October 1994), or later editions thereof. This pamphlet may be
obtained from the nearest office of the Department of Veterans Affairs, the federal agency which administers the
Montgomery G.I. Bill.

Also, see the veteran’s benefits and services web site at: www.va.gov/vbs/index.htm
BENEFITS

As of October 1, 1998, monthly G.1. Bill benefits available to members of the Selected Reserve attending a college or
university increased from $170 to $255 for full-time students (12 credit hours), $128 to $191 for three-quarter-time
students (9 credit hours), and from $85 to $127 for half-time students (6 hours) and $63.75 for quarter-time students (3
credit hours). Vocational technical students receive 75% of the full-time rate for their first 6 months, 55% of that rate
for their second 6 months and 35% of that rate thereafter.

Members who are in critical AFSCs (as designated annually by ANGRC) and who agree to enlist, reenlist or extend for
a period of six years may be entitled to a Montgomery Gl Bill “Kicker” benefit. Members who qualify will receive an
increased entitlement of $350.00 per month based on full-time course work. The benefit will be prorated for those who
are enrolled for fewer than 12 credit hours. Kicker benefits are paid by the VA in a lump sum at the end of each term.

The maximum number of months for which a student may receive benefits under the Montgomery G.I. Bill is 36 for a
full-time student (or the equivalent thereof for a part-time student).

The law provides for monetary penalties for personnel who fail to participate satisfactorily or who fail to remain in
good standing.

Air National Guard units are to provide all personnel eligible for Montgomery G.I. Bill benefits with a DD Form 2304,
Notice of Basic Eligibility. Personnel applying for benefits should complete and file a VA Form 221990, Application
for Education Benefits. An applicant's school or employer should complete and file a VA Form 221999, Enrollment
Certificate. These forms may be obtained from the Base Education Office.

OTHER BENEFIT PROGRAMS

There are other federal educational benefit programs for which members of the Air National Guard may be eligible. For
example, see 10 U.S.C. 16301, which authorizes the Secretary of Defense to repay higher education loans obtained by
members of the Selected Reserve, and 10 U.S.C. 16302, which authorizes the Secretary of Defense to repay educational
loans for certain health care professionals who serve in the Selected Reserve.

Moreover, a number of states have enacted statutes providing state tuition assistance or other educational benefits for
members of the National Guard. The Base Education Office can provide details concerning such programs.

CONCLUSION
The Defense Manpower Data Center has reported that, as of 31 July 1995, 72,624 (or 65%) of the 111,765 assigned Air

National Guard personnel were eligible for Montgomery G.l. Bill benefits. However, only 25,634 (or 35%) of the
72,624 eligible personnel were actually participating in the program.

Air National Guard Commander’s Legal Deskbook



Chapter 4, Benefits
Section 4-6 Montgomery G.1. Bill
Page 3

The Montgomery G.l. Bill can substantially enhance recruiting and retention in the Air National Guard. It can help
members of the Air National Guard improve themselves and increase their earning potential. The Montgomery G.1. Bill
can improve the quality of the Air National Guard force. Commanders should be diligent in bringing the program to the
attention of all eligible personnel and in encouraging them to apply for benefits.

The Base Education Office and the Base Retention Office can provide more complete information concerning the
Montgomery G.1. Bill.

KWIK-NOTE: Widely disseminate this information to aid recruiting and retention. Assist members in applying for
and receiving these benefits.

RELATED TOPICS: SECTION
Newcomers Briefing 1-22
Veterans Benefits 4-8
Enlistment and Reenlistment Bonus Programs 1-14
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Payment for Healthcare Treatment of ANG Members

Updated by Lt Col Jeffrey M. Knickerbocker, October 2010

AUTHORITY: AFI 36-2910 Line of Duty (Misconduct) Determination (4 Oct 02, Incorporating Change 2, 5 Apr
10); ANGI 36-3001, Air National Guard Incapacitation Benefits (31 May 1996).

The majority of instances where the Air National Guard will be responsible for payment of medical and dental
treatment for its members involves injuries sustained or diseases incurred by members who were in a duty status at
the time. As such, a Line of Duty (LOD) Determination should have been made. In these instances, the LOD
determination will be the authority to pay or not pay the bill. A finding of "In Line of Duty" authorizes the payment.
USAF/SG will settle any hospital or treatment bills from non-DoD providers pertaining to ANG members who are
injured or become ill in the line of duty when on active duty to perform Air Force directed missions. Any questions
concerning payment of medical bills should be directed to the unit Accounting and Finance Officer and Judge
Advocate.

The member may receive medical care and treatment, including hospitalization and rehospitalization, only for the
specific LOD disease/illness/injury. In addition, the member must request approval for civilian health care from the
servicing active duty medical treatment facility through the servicing unit medical facility before receiving such
medical treatment.

The Related Topics below concern areas which may involve authorized payment for medical and dental treatment
expenses of your members.

KWIK-NOTE: Promptly pay only authorized medical and dental bills of ANG members.

RELATED TOPICS: SECTION
Active Duty - Air National Guard Members 11-2
TRICARE (Champus) And DEERS 4-3
Claims 18-2
Disability of National Guard Members 4-4
Line of Duty Determinations 1-19
Medical and Dental Care During Inactive Duty Training 19-8
Medical and Dental Care From Civilian Sources 19-9
Medical and Dental Care To Persons Authorized 19-10
Official Travel 27-6
Report of Facts And Circumstances Of Death 1-35
Status of National Guard Members 11-7
TDY and Travel 27-9
Travel Expenses 27-11
United States Property And Fiscal Officer (USP&FO) 25-20
Veterans Benefits 4-8
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Veteran and Casualty Benefits

Updated by Lt Col Jeffrey Knickerbocker, January 2005

AUTHORITY: AFI 34-242, Mortuary Affairs Program, 2 Apr 2008; AFI 34-244, Disposition of Personal Property
and Effects, 2 March 2001; AFI 34-1101, Assistance to Survivors of Persons Involved in Air Force Aviation Mishaps
and Other Incidents, 1 October 2001; AFI 36-809, Civilian Survivor Assistance, 1 July 2003; AFI 36-3002, Casualty
Services, 26 August 1994; AFP 36-3027, Benefits and Entitlements for Family Members of Air Force Deceased, 3
October 2002; AFP 36-3028, Benefits and Entitlements for Family Members of Retired Air Force Deceased, 3
October 2002; applicable federal law cited within the accompanying chart.; applicable state law.

BACKGROUND

The United States has a long and honorable history of providing monetary and other benefits to veterans of military
service and to their dependents and survivors. The nation’s obligation to its veterans was most eloquently articulated
by President Abraham Lincoln, who in his Second Inaugural Address spoke of the responsibility “to care for him
who shall have borne the battle, and for his widow, and his orphan.” According to historical evidence, veterans’
benefits are paid for extended periods of time (perhaps more than a century) after the war in which a veteran served
was officially terminated. For example, the last surviving veteran of the Revolutionary War (1775-1783) did not die
until 1869, some 86 years after that conflict ended. The last surviving dependent of a Revolutionary War veteran did
not die until 1906, some 123 years after the end of the American Revolution. As late as 1990, the United States
government was still paying pensions to five spouses of Civil War veterans (four Union and one Confederate) some
125 years after the Civil War ended in 1865. Veterans’ benefits will be paid to veterans of World War Il and the
Korean War and to their surviving spouses well into the middle years of the 21st century. Benefits will be paid to
veterans of the Vietnam War and to their surviving spouses into the 22nd century.

The statutes governing the various veterans and casualty benefit programs are complex. Different programs have
different standards for eligibility. In some instances, a person must have served on active duty for a continuous
period of more than 30 days in order to qualify for benefits. Such a time requirement may disqualify members of the
Air National Guard who did not serve on extended active duty from being eligible for certain veterans’ benefits.
Dishonorable or bad conduct discharges, or discharges under other than honorable conditions may, in some
circumstances, preclude eligibility for VA benefits. Questions concerning eligibility should be referred to the Staff
Judge Advocate.

Statutes also change over time. Until recently, for example, if a Guardsman suffered a heart attack while in inactive
duty training (IDT) status (the typical status for a member performing a UTA), that Guardsman or his survivors were
excluded from obtaining certain benefits. Now, that Guardsman will receive more of the benefits afforded to his or
her active duty brethren. (38 U.S.C. 101(24)).

Even if a Guardsman and her survivors are not eligible for some benefits during her regular drill periods, more and
more Guardsmen are being activated to serve on active duty. As that happens, more Guardsmen will, unfortunately,
make the ultimate sacrifice. When that occurs, their survivors will be eligible for all of the benefits afforded to
active duty members.

The following information details some of the more common veterans benefits, the key personnel with whom family
members of deceased members will come into contact and a chart detailing over 50 casualty benefits.

|. FEDERAL VETERANS PROGRAMS FOR ANG MEMBERS
Montgomery G.l. Bill

One of the most familiar programs is the Montgomery G.I. Bill, which provides educational benefits to members of
the Air National Guard and other components of the Selected Reserve. The Montgomery G.I. Bill, which is
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authorized by 10 U.S.C. 16131 -16137, is the subject of a separate topic of the same title in this Commander’s
Deskbook.

SGLI

Members of the Air National Guard come within the coverage of the Servicemen’s Group Life Insurance (SGLI)
program administered by the Department of Veterans Affairs. The SGLI program is authorized by 38 U.S.C. 1965 -
1979. Congress has continually increased SGLI benefits to its current level of $250,000. SGLI coverage protects a
member of the Air National Guard on a full-time basis, not just during duty days. The coverage is automatic, unless
a Guard member elects in writing not be insured or to be insured for a sum less than $250,000. 38 U.S.C. 1967
allows eligible members to apply for any lesser amount divisible by $10,000. The low premiums for SGLI coverage
are deducted from a Guard member’s military pay each month. It is the responsibility of MPF personnel to prepare
change of beneficiary forms (when requested by a Guard member to do so) and to attend to other administrative
aspects of the SGLI program. Upon retirement, a member of the Air National Guard can continue SGLI coverage by
arranging to pay the prescribed premiums, can convert this coverage to a commercial policy, or convert this
coverage to the Veterans Group Life Insurance (VGLI) program.

Home Mortgage Loan Guaranties

Certain veterans are eligible for home mortgage loan guaranties from the Department of Veterans Affairs. The home
loan mortgage guaranty program is authorized by 38 U.S.C. 3701 -3714. It is commonly referred to as the “VA
loan” program. Because the federal government is guaranteeing the repayment of a significant percentage of the
home mortgage loan in case of default by the veteran, the program is particularly attractive for mortgage lenders.
Veterans who are eligible for home mortgage loans guaranteed by the Department of Veterans Affairs can obtain
lower interest rates on these “VA loans” than they can obtain on conventional loans from mortgage lenders. Lower
interest rates translate to substantial savings in interest payments over the course of a home mortgage loan. Lenders
sometimes will not require as large a down payment on “VA loans” as they do on conventional loans. Home
mortgage loan guaranties currently are authorized under 38 U.S.C. 3702 for veterans who, amongst others, have
served at least six years in the National Guard or were discharged from the National Guard with less than six years
of service because of a service-connected disability.

Civilian Employment

Title 38 of the United States Code protects the civilian employment rights of veterans returning from active duty.
Title 38 also protects the civilian employment rights of reserve personnel, including members of the Air National
Guard, who have not been called to active duty. The protection of civilian employment rights is discussed in the
separate topic entitled CIVILIAN EMPLOYMENT AND GUARD MEMBERSHIP in this Deskbook.

Il. CASUALTY BENEFITS

The survivors of an Air Force member who dies must deal with a daunting array of issues. Fortunately, though, the
survivors will have the assistance of a number of people in their Air Force family to help them navigate through
many of them. Some of the key personnel with whom family members will come into contact are the following:

B Casualty Assistance Representative (CAR) — Upon learning of the death of a military member or retiree,
the MPF commander will appoint a CAR. If the deceased is a Guard member and the servicing MPF does
not have casualty assistance capabilities, then HQ AFMPC/DPMCAA will assign the casualty assistance
responsibility to the nearest AF installation. The CAR will assist the family members of the deceased with
informing them of their benefits, help with filling out forms to claim those benefits, and resolving
complaints and problems.

B Mortuary Services Officer (MSO) — The MSO at the base mortuary affairs office will assist family

members with burial arrangements including ensuring that proper military funeral honors are given to the
deceased. The MSO will be the family’s liaison with the funeral home and the National Cemetery System.
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B Summary Court Officer (SCO) — The SCO will be a commissioned officer appointed by the deceased’s
commander to inventory, safeguard and deliver as directed by the next of kin all personal effects from the
deceased’s work place and/or living space.

B Chaplain — The chaplain will be available to the family, especially in the first few days after the member’s
death, to listen to, support and console the family.

B Family Liaison Officer (FLO) — This person most likely will be a “crew counterpart” of the deceased
appointed by the commander. The FLO’s aim is to reduce the stress on the survivors. He or she will act as
a coordinator for the other services noted above and provides referrals for grief counseling. With the
family’s agreement, the FLO will be present at all meetings and briefings where benefits-related
information will be provided.

In addition to the support given to the family members by the individuals above, survivors will be eligible for
dozens of benefits — burial, financial, educational, and more. Over 50 of these benefits are detailed in the
accompanying chart.”

I11. STATE VETERANS AND CASUALTY PROGRAMS FOR ANG MEMBERS AND SURVIVORS

Commanders should also be aware that certain states have enacted statutes providing various benefits and
protections to veterans and their survivors. These state statutes may deal with such topics as education and housing
benefits, civilian employment rights, tax exemptions, and distinctive automobile tags. Members of the Air National
Guard may be able to take advantage of some of these state statutes. Commanders should consult the Staff Judge
Advocate about the laws of their particular state. More detailed information in regard to veterans benefits may be
obtained from the Staff Judge Advocate or the nearest office of the Department of Veterans Affairs.

Because of the great value of these veterans benefit programs to recruiting and retention, Commanders should obtain
and maintain all available booklets and information on these programs (they are usually free) in sufficient quantities

for unit members, and should widely disseminate current information, addresses, telephone numbers and points of
contact concerning all federal and applicable state veterans programs and benefits available to members of their unit.

CONCLUSION

Many veterans and casualty benefits are available to Air National Guard members and their survivors. Your Staff
Judge Advocate will have access to the most up-to-date information available. All unit members should be briefed
periodically on these benefits and recruiters and MPF personnel should work closely with the legal office to ensure
the widest possible dissemination of benefit information.

KWIK -NOTE: Widely disseminate to all unit members current federal and state literature on veterans benefits as
a recruiting and retention tool, and help your members apply for them. Know your state’s veterans benefits, and
consider supplementing this topic with applicable state law.

! The death gratuity was raised to $6,000 after the 1981 Gulf War, and was doubled in 2003. Never the less, the war
in Iraq has called national attention to this issue such that immediately preceding the president's State of the Union
Address on February 2, 2005, the administration proposed a nearly $250,000 hike in the death payments for US
troops killed in combat. The Pentagon is proposing increasing the death benefit to $100,000 for families of US
troops killed in Irag, Afghanistan, or other designated war zones and a government paid $150,000 increase in life
insurance coverage to $400,000 for members deployed in combat. As this article is being published the new benefit
proposals have begun a budgetary battle between defense and other domestic spending which will not be resolved
form many months.
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RELATED TOPICS: SECTION
Benefits 4-2
Civilian Employment and Guard Membership 23-8

Line of Duty Determinations 1-19
Montgomery G.1. Bill 4-6
Veterans’ and Casualty Benefits Chart 4-8(a)

Air National Guard Commander’s Legal Deskbook



BENEFIT SUMMARY OF BENEFIT LEGAL REQUIRED CONTACT INFORMATION
AUTHORITY DOCUMENTATION
I. Burial Benefits
1. Expenses SecDef will pay or provide 10 U.S.C. 1481, | None unless for Mortuary Services Officer
Incident to Death: | reimbursement for recovery and ID | 1482; AFI 34- reimbursement (MSO) at base mortuary

Military member

of remains; notification of next of
kin; preparation of remains for
burial; furnishing of uniform/other
clothing; furnishing of casket/urn or
both; hearse service; funeral
director’s services; transportation of
remains; round-trip transportation
and allowances for one escort;
interment of remains; and,
presentation of flag. Decedents
covered are those who die while on
AD, IDT, traveling to/from AD or
IDT, hospitalized or undergoing
treatment for injuries or illness
incurred while on AD/IDT,
performing funeral honors duty,
ROTC members on duty, and any
applicant accepted for enlistment.
Also, if decedent was a retiree and
died outside of U.S., or was outside
of U.S. while a dependent of such a
member, SecDef will pay for first 5
items mentioned above plus
SpaceA transport of casket. Other
services paid for on reimbursable
basis only.

242, Chapters 2
and 4

affairs office;

HQ AFSVA/SVPM
10100 Reunion Place
Suite 260, San Antonio,
Texas 78216-4138
1-800-531-5803




BENEFIT SUMMARY OF BENEFIT LEGAL REQUIRED CONTACT INFORMATION
AUTHORITY DOCUMENTATION
2. Expenses If member died while on AD or IDT, | 37 U.S.C. 411f; | None MSO
Incident to Death: | SecDef will pay for round-trip travel | AFI 34-242,
Military member’s | and allowances to burial service for | para. 2.31-2.34
family’s travel & spouse (including a remarried
allowances surviving spouse), unmarried
children, or, if spouse/children are
not provided wi/travel, the parents of
deceased. If none of the above is
provided witravel, person directing
disposition of remains and two close
family members may be provided
witravel expenses.
3. Expenses SecDef will pay for round-trip 10 U.S.C. None MSO
Incident to Death: | transportation and allowances for 1482a
Civilian employee | one escort and presentation of flag
to next of kin and parents when
civilian employee dies in connection
with war or terrorist incident.
4. Expenses SecDef will pay for transporting 10 U.S.C. 1485; | None unless for MSO
Incident to Death: | remains of dependent if dependent | AFI 34-242, reimbursement
Dependent of member dies while member is on | Chapter 4
AD and may, on a reimbursable
basis, pay for mortuary services and
supplies if that action is practicable
and local services are cost
prohibitive.
5. Expenses SecDef may pay, on a reimbursable | 10 U.S.C. 1486; | None unless for MSO
Incident to Death: | basis, for mortuary services and AFI| 34-242, reimbursement
Other U.S. citizen | supplies for the following citizens Chapter 4

who die outside of U.S. if local
mortuary services and supplies are




BENEFIT

SUMMARY OF BENEFIT

LEGAL
AUTHORITY

REQUIRED
DOCUMENTATION

CONTACT INFORMATION

not available or cost is prohibitive:
an employee of a humanitarian
agency accredited to the armed
forces (Red Cross, USO); any
civilian performing a service directly
for SecDef under contract; any
officer/member of merchant vessel
operating for SecDef; any person on
duty with armed forces and paid
from non-appropriated funds; any
person specifically requested by
SecState; and any dependent of
person mentioned above if
dependent is outside of U.S. with
that person.

6. Transportation
of remains of
retired members
or dependents
who diein
military medical
facilities

SecDef will transport or pay for
transportation to place of burial the
remains of member entitled to
retired pay or dependent of such
member, when that person dies
while admitted to military medical
facility.

10 U.S.C. 1490

None unless for
reimbursement

MSO

7. Funeral honors
detail

Funeral honors detalil, including
folding and presentation of flag and
playing of Taps, will be provided for
the funeral (1) of any member who
dies on Active Military* status, or (2)

10 U.S.C. 1491;
38 U.S.C.

2301(f); AFI 34-
242, para. 2.20

AF 1946

MSO

! “Active Military” means a person who served (1) on active duty, (2) any period of ADT (active-duty training) during which the individual was
disabled or died from disease or injury incurred or aggravated in the line of duty, or (3) any period of IDT (inactive-duty training) during which the
individual was disabled or died from the injury incurred or aggravated in the line of duty, or from an acute myocardial infarction, a cardiac arrest, or
a cerebrovascular accident occurring during such training, and who was discharged or released therefrom under conditions other than
dishonorable. 38 U.S.C. 101(2), (24).




BENEFIT

SUMMARY OF BENEFIT

LEGAL
AUTHORITY

REQUIRED
DOCUMENTATION

CONTACT INFORMATION

for a member or former member of
the Guard or Reserves who
completed an enlistment or initial
obligation of service or was
discharged before completing initial
commitment because of injury
incurred in line of duty and their
service was honorable, or for person
who died while a member of the
Guard or Reserves.

8. Flag

Flag provided to next of kin or
associate/friend of any Active
Military* member who: (1) was in
any war or served after 1/31/55 and
served at least one enlistment
unless discharged because of
injuries incurred in line of duty, or (2)
was entitled to retired pay or would
have been but for not reaching age
60; or (3) for a member or former
member of the Guard or Reserves
who completed an enlistment or
initial obligation of service or was
discharged before completing initial
commitment because of injury
incurred in line of duty and their
service was honorable, or for person
who died while a member of the
Guard or Reserves.

38 U.S.C. 2301,
AFI 34-242,
para. 2.18

VA 21-2008; DD 214

MSO;

VA 1-800-827-1000;
Post Office;

Funeral home
www.cem.va.gov/



http://www.cem.va.gov/
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9. Burial and $300 to help cover funeral expenses | 38 U.S.C. 2302, | VA 21-530; DD 214; | Casualty Assistance
funeral expense of an Active Military* member 2304 DD 1300 or state Representative (CAR)?;
allowance eligible for retired pay, or who death certificate; VA 1-800-827-1000
served in a war or was released copies of paid www.cem.va.gov/
from Active Military* service for a funeral/burial
disability and body is not claimed or expenses
insufficient money is available for
burial.
10. Death in VA $300 and transportation for burial of | 38 U.S.C. VA 21-530; DD 214; | CAR;
facility member who served on Active 2303(a) DD 1300 or state VA 1-800-827-1000
Military* status and who died in a VA death certificate;
hospital or nursing home or one in copies of paid
which the VA contracts or pays for. funeral/burial
expenses
11. Plot $300 for plot allowance in any 38 U.S.C. VA 21-530; DD 214; | CAR;
interment cemetery for member who (1) is 2303(b) DD 1300 or state VA 1-800-827-1000
allowance eligible for burial in a national death certificate; http://www.vba.va.qgov/VBA/b

military cemetery (see 1.15. below)
but member is buried in a non-
federal military cemetery; or (2) is
eligible for burial under (a) 38 USC
2302 (see 1.9 above) or (b) 38 USC
2303 (a) (see 1.10 above) or (c) was
discharged from Active Military*
service for a disability incurred in the
line of duty, and person is buried in
a non-military cemetery (if (2) (a)
through (c), then $300 will be offset
by any amount paid by non-federal
goVv’t agency or employer)

copies of paid
funeral/burial
expenses

enefits/factsheets/#BM7

% See AFI 36-3002, Attachment 20 for casualty assistance areas of responsibility by zip code to determine which base to contact for a CAR. If the
base has since closed since the publication of this AFI, contact the base nearest to you. Or, go to
http://www.afpc.randolph.af.mil/casualty/Assistance Base Locator.asp.



http://www.cem.va.gov/
http://www.vba.va.gov/VBA/benefits/factsheets/#BM7
http://www.vba.va.gov/VBA/benefits/factsheets/#BM7
http://www.afpc.randolph.af.mil/casualty/Assistance_Base_Locator.asp
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12. Headstones Marker furnished for grave of any 38 U.S.C. 2306; | VA 40-1330; DD 214; | Memorial Programs
and markers US military member eligible for AFI 34-242, Reserve Retirement | Services (402E) Department
burial in a national cemetery (see para. 2.23 Eligibility Benefits of Veterans Affairs
1.15 below) and any individual Letter (Guardsmen or | 810 Vermont Street, NW
entitled to retired pay or would have Reservists only) Washington, D.C. 20420-
been but for not reaching age 60 0001
who is buried in a private cemetery Fax 1-800-455-7143
even if headstone already furnished WWww.cem.va.gov/
at private expense. Headstone or Or funeral home
marker furnished for grave of Active
Military* member or spouse who
remains are unavailable.
13. Burial and Up to $2,000 for burial and funeral 38 U.S.C. 2307 | VA 21-530; DD 214; VA 1-800-827-1000
funeral expenses | expenses of a member who served DD 1300 or state http://www.vba.va.gov/VBA/b
for death from on Active Militaryl service who died death certificate; enefits/factsheets/#BM7
service- as a result of a service-connected copies of paid
connected disability. Paid in lieu of money funeral/burial
disability available under 1.9., 1.10., and .11, expenses
section (2) of summary, above.
14, Transportation to a national 38 U.S.C. 2308 | none MSO
Transportation of | cemetery of member who served on
veteran to Active Military* service and who died
national cemetery | due to a service-connected disability
or received/eligible to receive
disability compensation. Paid in
addition to any amount paid under
1.9. and 1.13. above.
15. Internment in | Internment in a national cemetery 38 U.S.C. 2402; | Proof of service Funeral home;
national available to any member who dies AFI 34-242, letter, obtained from VA 1-800-827-1000;
cemeteries on Active Military® service; any para. 2.22 MPF List of National Cemeteries:

Guard or Reserve member who
dies, under honorable conditions, of

WWW.cem.va.gov/
Burial eligibility in National



http://www.cem.va.gov/
http://www.vba.va.gov/VBA/benefits/factsheets/#BM7
http://www.vba.va.gov/VBA/benefits/factsheets/#BM7
http://www.cem.va.gov/
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injuries incurred while on ADT or Cemeteries:
IDT or hospitalization/treatment at www.cem.va.gov/
U.S. expense; ROTC member under Arlington National Cemetery:
similar conditions as above; any Superintendent
citizen who served with an allied Arlington Nat'l Cem.
government during time U.S. was at Interment Services Branch
war; any person entitled to retired Arlington, VA 22211
pay or would have been but for not 1-703-607-8585
reaching age 60; spouse and minor www.arlingtoncemetery.org
child and, at VA Sec discretion, State Cemeteries:
unmarried adult child, of any person www.cem.va.gov/ and follow
listed above; and, anyone else in the cemeteries link.
discretion of VA Sec.
16. Presidential Certificate bearing the signature of 38 U.S.C. 112 DD 214; DD 1300 or | Presidential Memorial
memorial the President and expressing the state death certificate | Certificates (41A1C)
certificate country's grateful recognition of the Dept. of Veterans Affairs
member’s Active Military* service, 5109 Russell Road
who was discharged under Quantico, VA 22134-3903
honorable conditions, in the Armed (202) 565-4964
Forces provided to next of kin or Fax (202) 565-8054
friend. www.cem.va.gov/
Il. Financial Benefits
1. Death Gratuity: | $12,420 (calendar year 2005; cost 10 U.S.C. 1475 | DD Form 397; DD Casualty Assistance
Military member of living increases thereafter) tax- et seq.; 38 Form 93; Initial Representative (CAR);
free paid in about 24 hours of U.S.C. 1317 Death Report or www.afpc.randolph.af.mil

notification of death to living survivor
of member highest on the following
list: (1) spouse, (2) children, (3)
parents, persons in loco parentis or
siblings, when member was on AD,
ADT, IDT, while member was
traveling to/from such duty, to

ROTC members under similar

death certificate



http://www.cem.va.gov/
http://www.arlingtoncemetery.org/
http://www.cem.va.gov/
http://www.cem.va.gov/
http://www.afpc.randolph.af.mil/
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circumstances, to persons accepted
into service while traveling to duty,
or to members who die within 120
days after release from AD or IDT
when death resulted from injury or
disease incurred during such duty or
travel to/from that duty.

2. Death Gratuity: | Amount equal to annual basic pay 10 U.S.C. 1489 | Contact CAR CAR
Dependent of or salary paid to surviving

member & dependents of member or employee

employee assigned to intel duties and whose

assigned to identity as such was concealed, or

intelligence was engaged in clandestine

duties activities, when such person dies

from injuries outside of the U.S. and
death was from hostile or terrorist
activities or occurred in connection
with activity having substantial risk.
Considered a gift and is in lieu of
$12,000 under 10 U.S.C. 1475.

3. Unpaid pay & Any unpaid pay, per diem, and 10 U.S.C. 2771 | Pay: SF 1174, DD CAR; TMO;

allowances bonuses, up to 60 days accrued (settlement of 93; DD 2058 (State DFAS-DE
leave, amounts due for travel, and accounts); of Legal Residence Building 444
household good shipments of 37 U.S.C. 554 Certificate); DD 1300 | 6760 East Irvington Place,
member and dependents. Any (HHG or state death Denver, CO 80279
amounts due are paid to designated | shipments) certificate 1-800-616-3775
beneficiary or SCP.? www.dfas.mil

¥ “SCP” means that, if there is no designated beneficiary, or the law states that the payment will be made “by law”, any money due will be paid to
the first eligible recipient in the following order: (1) The member’s lawful surviving spouse; (2) Child/children; (3) Parents in equal shares or to the
surviving parent. For some benefits, if none of the above remain alive, then payment will be made to the first eligible recipient of the following: (1)
duly appointed legal representative of the member’s estate (i.e. executor); (2) according to the state law in which member was domiciled.



http://www.dfas.mil/
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4. $250,000, unless another amount 38 U.S.C. 1965 | VA SGLV 8283; Office of the SGLI
Servicemember’s | was selected. Tax-exempt. et seq.; 38 certified copy of DD 290 West Mt. Pleasant Ave.
Group Life Paid to designated beneficiary or U.S.C. 1970; 1300 or state death Livingston, NJ 07039
Insurance (SGLI) | SCP.? AFI 36-3008 certificate (if 1-800-419-1473
deceased was nota | FAX 1-877-832-4943
current member) osgli.claims@prudential.com
VA 1-800-827-1000
5. Dependency Amount varies, starting at $993 per | 38 U.S.C. 1304, | VA 21-534 (for CAR; VA
and Indemnity month, paid to spouse, children, 1310-1318; 38 | surviving spouse or 1-800-827-1000
Compensation and/or parents of any Active U.S.C. 1101 et | child); VA 21-535 (for | http://www.vba.va.gov/VBA/
(DIC) Military* member who died while on | seq. parents)
Active Military* status or from a
service-connected or compensable
disability. Amount of DIC based
upon number of children,
educational status of children,
disabilities of children, number of
surviving parents, and parental
income.* Line of duty determination
dependent.
6. Non-Service- Monthly payments of the difference | 38 U.S.C. 1541 | VA 21-534 VA 1-800-827-1000.
Related Death between program’s income limits et seq. http://www.vba.va.gov/VBA/
Pension and the recipient’s actual income
paid to the surviving spouse or child
of a member who served 90 days or
more of Active Military* service with
at least 1 day during a war, or who
was receiving compensation or
retired pay for a service-connected
disability.

* No DIC shall be paid to the surviving spouse unless spouse was married to member (1) before the expiration of 15 years after the termination of
the period of service in which the injury or disease causing the death of the veteran was incurred or aggravated; or (2) for one year or more; or (3)
for any period of time if a child was born of the marriage, or was born to them before the marriage. 38 USC 1304.


mailto:osgli.claims@prudential.com
http://www.vba.va.gov/VBA/
http://www.vba.va.gov/VBA/
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7. Survivor Automatic monthly annuity paid to 10 U.S.C. 1447- | DD 2656.7; IRS W- CAR; VA
Benefit Plan spouse or children of deceased AD | 1455 4P; SF 1199A 1-800-827-1000;
(SBP) member who dies in the line of duty | (specifically DFAS
or qualifies or is eligible to receive 1448(d) and U.S. Military Annuitant Pay
retired pay. Also, an electable 1450); AFI 36- POB 7131
annuity for retired AD members. 3006 London, KY 40742-7131
Terminates to spouse upon 1-800-321-1080
spouse’s death or remarriage before Fax 1-800-469-6559
age 55. If beneficiary will receive
DIC, only amount in excess of DIC
will be paid. Line of duty
determination dependent for
automatic annuity.
8. Reserve Electable monthly annuity paid to 10 U.S.C. 1447- | Call contact number; | HQ ARPC/DPSSE
Component SBP | spouse or children of deceased 1455; AFI 36- send in applicable 6760 E. Irvington PI.
Guard or Reserve member who 3006 death, marriage, or Denver CO 80280-4020
would have been eligible for retired divorce certificates; 1-800-525-0102 ext. 71228
pay but for not reaching age 60 and HQ ARPC will send
is married or has a dependent child required forms.
when member elects to participate
in the SBP.
9. Air Force Aid The Air Force Aid Society (AFAS) n/a AFAS 2 Family Support Center. If no
Society offers interest-free loans and grants AFAS nearby, AFAS has
emergency during personal or family cross-servicing agreements
financial emergencies to, amongst others, with Red Cross and other
assistance spouses and dependent age service’s relief societies.
children of deceased AF members www.afas.org
who died on AD or in retired status.
Assistance is temporary and based
on immediate needs.
10. Social Paid to spouse or divorced spouse, | 42 U.S.C. 403 None — call contact SS 1-800-772-1213
Security age 60 or over; or, spouse or et seq.; 20 number WWW.Ssa.qov/ww&os2.htm
divorced spouse regardless of age if | C.F.R. Part



http://www.afas.org/
http://www.ssa.gov/ww&os2.htm

BENEFIT

SUMMARY OF BENEFIT

LEGAL
AUTHORITY

REQUIRED
DOCUMENTATION

CONTACT INFORMATION

caring for child/children of deceased
and child is under age 16 or
disabled. Divorced spouse must
have been married 10 years.
Payments to children and
dependent parents also possible.
Retroactive payments permitted for
up to 12 months.

404, Subpart D

11. Social
Security lump
sum death
payment

$255 to the surviving spouse if
he/she was living in the same
household with the worker when he
or she died. If no eligible spouse,
then all or part of $255 to the
workers’ child who would have been
entitled to worker's SS benefits.

20 C.F.R.
404.390 et seq.

None — call contact
number

SS 1-800-772-1213
WWW.Ssa.gov/ww&os2.htm

12. Income tax
exclusion

Income tax will not be owed by the
estate of any military or civilian U.S.
employee who died from wounds or
injuries incurred in a military or
terrorist action for the year in which
member died and any prior taxable
year in which member had served in
that combat zone. Tax forgiveness
begins with the year before the year
in which wounds/injury occurred.
Any unpaid taxes will also be
forgiven.

26 U.S.C. 692

IRS 1040 (return not
yet filed) or 1040X
(for refund for tax
already paid). Write
name of operation
and “KIA” (i.e.,
“Enduring Freedom —
KIA”) in bold letters at
the top of p. 1 and on
the line for the total
tax. If killed in a
terrorist action, write
“KITA — (event)”.
Also, write
“‘DECEASED,”
decedent’s name, &
date of death across
top of return; IRS
1310; W-2; DD 1300

File at:

IRS

POB 4053
Woburn MA 01888

For private delivery services:
IRS

Stop 661

Andover MA 05501

www.irs.gov/publications/p55
9/ar02.html#d0el157



http://www.ssa.gov/ww&os2.htm
http://www.irs.gov/publications/p559/ar02.html#d0e1157
http://www.irs.gov/publications/p559/ar02.html#d0e1157
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13. VA home loan | If an AD, Guard, or Reserve Title 38 U.S.C. VA 26-1817 Private lender;
member died from a service- 3701 (b)(2); VA 1-800-827-1000
connected disability, surviving 3710(e)(3); www.homeloans.va.gov/inde
spouse will be eligible for a VA 3701 et seq. x.htm
home loan. Surviving spouse who Send completed forms to VA
was a co-obligor on a VA loan with Regional Office:
any veteran will be eligible to http://www.vba.va.gov/VBA/
refinance the loan.
lll. Base Benefits
1. Uniformed Provides access to health benefits, AF| 36-3026 DD Form 1172; DD CAR; MPF
services base privileges, & morale, welfare, 1300 or state death
identification and | and recreation (MWR) activities to certificate
privilege card (ID | spouse and children. Must apply for
card) new card after death of member.
2. Medical & On a space-available basis, 10 U.S.C. 1076, | ID card Medical/dental clinics
dental benefits comprehensive medical and dental | 1077 www.tricare.osd.mil
benefits at base facilities provided to
dependents of members who died
while on AD of more than 30 days,
or died from illness/injury incurred
on AD of 30 days or less, ADT or
IDT or funeral honors duty, or
traveling to/from such service.
Dependents of member who was
entitled to retired pay or would have
been entitled to retired pay but for
not reaching age 60 may also
receive benefits above but not until
date on which member would have
attained age 60.
3. TRICARE Managed health care program in Medical: 10 ID card Medical/dental clinics
Medical and collaboration with civilian U.S.C. 1086; 10 www.tricare.osd.mil
Dental Program contractors for dependents of U.S. 1079(9g); www.tricare.osd.mil/dental/d
members who died while on AD of 10 U.S.C. 1099; efault.cfm



http://www.homeloans.va.gov/index.htm
http://www.homeloans.va.gov/index.htm
http://www.vba.va.gov/VBA/
http://www.tricare.osd.mil/
http://www.tricare.osd.mil/
http://www.tricare.osd.mil/dental/default.cfm
http://www.tricare.osd.mil/dental/default.cfm
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more than 30 days, or died from
illness/injury incurred on AD of 30
days or less, ADT or IDT, or
traveling to/from such service,
dependents of members who were
entitled to retired pay or would have
been entitled to retired pay but for
not reaching age 60 (may not
receive benefits until date on which
member would have attained age
60), and certain unremarried former
spouses. Survivors of member on
AD for more than 30 days remain
eligible for benefits for 3 years at no
charge to them. If member on AD
for more than 30 days died while
eligible for hostile pay or from
injuries/disease incurred while
eligible for hostile pay, dependents
receive care until age 21.

32 C.F.R.
199.17

Dental: 10
U.S.C. 1076(a);
32 C.F.R.
199.13

4. CHAMPVA
(Civilian Health
and Medical
Program of the
Veterans Admin.)

If not otherwise eligible for
TRICARE (i.e. widow(er) remarries
and new spouse divorces/dies),
health care program provided to
spouse/widow(er) and dependents
of Active Military" service member
who is totally disabled, died on
Active Military" service in line of duty
and not from own misconduct, had
total disability at death or from a
service-connected disability. Ends
at remarriage or age 65.

38 U.S.C. 1781

VA 10-10d; VA 10-
7959c; DD 214;
School certification to
obtain benefits for
children who are full-
time students age 18-
23.

VA Health Administration
Center

CHAMPVA Eligibility

POB 469028

Denver CO 80246-9028
1-800-733-8387

Fax 1-303-331-7809
http://www4.va.gov/hac/forbene
ficiaries/champva/champva.asp



http://www4.va.gov/hac/forbeneficiaries/champva/champva.asp
http://www4.va.gov/hac/forbeneficiaries/champva/champva.asp

BENEFIT SUMMARY OF BENEFIT LEGAL REQUIRED CONTACT INFORMATION
AUTHORITY DOCUMENTATION
5. Commissary & | Provided to dependents of member | 10 U.S.C. ID card CAR
exchange who died while on AD (any period of | 1061, 1062
privileges time), ADT or IDT or traveling
to/from such training. Also provided
to unremarried former spouse.
6. Basic May continue to occupy gov't AFPAM 36- none CAR,; finance office
Allowance for housing for up to 180 days at no 3027, para. 8
Housing cost. If vacated before, BAH paid
(BAH)/Overseas for balance. If living off base or
Housing overseas, receive both for 180 days.
Allowance (OHA) | Member’s death must have been in
line-of-duty.
7. Transient Available to dependents of AFI| 34-246, ID card Base billeting office
guarters deceased on a space available Table 1.1
basis.
8. Legal Preliminary assistance in settling AFI 51-504 ID card Legal office
assistance estate, making new will for spouse,
taxation questions (initial tax
returns), and other legal matters.
IV. Educational Benefits
1. Montgomery GI | Up to $985 (plus inflation 38 U.S.C. 3001 | VA 22-1990; certified | VA
Bill death benefit | adjustments) per month for up to 36 | et seq. (specif. | copy of DD 214; 1-888-GIBILL-1 (1-888-442-
and Post 9/11 GI | months provided to person(s) first 3017) marriage 4551)

school benefits

listed below who is surviving on date
of member’s death: (1) SGLI
beneficiaryl/ies, (2) spouse, (3)
children, (4) parents. (Post 9/11 Gl
Bill benefits dependant on service.)

certificate/proof of
relationship; DD1300
or state death
certificate
http://vabenefits.vba.

va.gov/vonapp

www.gibill.va.gov
www.vba.va.gov/benefits/

Or contact 1 0f 4 VA regional
education processing
centers:
www.qibill.va.gov/education/
contact.htm

2. Veterans’

The amount of member’s unused

38 U.S.C. 3201

VA 22-1990; certified

VA



http://vabenefits.vba.va.gov/vonapp
http://vabenefits.vba.va.gov/vonapp
http://www.gibill.va.gov/
http://www.vba.va.gov/benefits/
http://www.gibill.va.gov/education/contact.htm
http://www.gibill.va.gov/education/contact.htm
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Educational contributions to fund to be paid to et seq. (specif. | copy of DD 214; 1-888-GIBILL-1 (1-888-442-
Assistance person(s) first listed below who is 3224) marriage 4551)

Program (VEAP)
death benefit

surviving on date of member’s
death: (1) SGLI beneficiaryl/ies, (2)
spouse, (3) children, (4) parents. If
no such person above is living, then
to the estate. Member was eligible
for this program only if member
entered service between 1/1/77 and
6/30/85.

certificate/proof of
relationship; DD1300
or state death
certificate
http://vabenefits.vba.

va.gov/vonapp

www.gibill.va.gov
www.vba.va.gov/benefits/roc
ontacts.htm

Or contact 1 0f 4 VA regional
education processing
centers:
www.gibill.va.gov/education/
contact.htm

3. Survivors’ and | Up to $695 per month for 45 months | 38 U.S.C. 3501 | VA 22-5490; school VA

Dependents’ of full-time training or equivalent et seq.; 38 completes VA 22- 1-888-GIBILL-1 (1-888-442-

Educational part-time training. Available to U.S.C. 3670, 1999 4551)

Assistance spouse and children of member 3680 et seq. www.gibill.va.gov
aged 18 to 26 years (with some http://vabenefits.vba. | www.vba.va.gov/benefits/roc
exceptions) when member died from va.gov/vonappp ontacts.htm
service-connected injury or iliness, Or contact 1 0f 4 VA regional
has total disability, or is MIA or a education processing
POW. Payments available up to 10 centers:
years after member’s death; www.gibill.va.gov/education/
extensions are possible. contact.htm

4. Scholarships Many universities and colleges offer | n/a -- High School guidance
scholarships for children of counselor, local library, local
deceased members. schools

4.1. Gen Henry $1,500 awarded to 5000 recipients; | n/a The AFAS Grant AFAS Education Assistance

H. Arnold
Education Grant
Program

eligible recipients must be
dependent of an AD, retired, or
deceased AF member, or spouse of
AD or deceased AF member.

Program application

Dept.

241 18™ St. South, Suite 202
Arlington, VA 22202-3409
1-800-429-9475

DSN 327-3072
www.afas.org

V. Other Benefits



http://vabenefits.vba.va.gov/vonapp
http://vabenefits.vba.va.gov/vonapp
http://www.gibill.va.gov/
http://www.vba.va.gov/benefits/rocontacts.htm
http://www.vba.va.gov/benefits/rocontacts.htm
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http://www.gibill.va.gov/education/contact.htm
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http://vabenefits.vba.va.gov/vonappp
http://www.gibill.va.gov/
http://www.vba.va.gov/benefits/rocontacts.htm
http://www.vba.va.gov/benefits/rocontacts.htm
http://www.gibill.va.gov/education/contact.htm
http://www.gibill.va.gov/education/contact.htm
http://www.afas.org/
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1. Civil Service Unmarried spouse of veteran who Title 5 U.S.C. SF 15; official notice | Prospective employer;
job preference served on AD during a war and the | 2108, 3309 of death or DD 1300 | Office of Personnel
mother of such a veteran, under or state death Management
some circumstances, will receive certificate; DD 214 1900 E Street NW
10-point preference for federal Wash DC 20415-1000
service employment. 1-202-606-2532
2. State benefits Varies but can include bonuses, State laws -- VA, local vets groups, local
educational assistance, employment government officials
opportunities, tax relief, and more.
3. Lapel button Provided, upon request, to next of AFI 36-3002, none CAR
kin of members who died on EAD or | para. 4.8.9
while assigned to ANG/AFR in a drill
status.
4. Gold Star lapel | Provided to widows, parents, and 10 U.S.C. 1126; | none CAR
button next of kin of members who died in | AFI 36-3002,
war or armed conflict. para. 4.8.9
5. Support Many organizations provide support | n/a -- --
Groups to Air Force families who have lost a
military member. Some of those
organizations are listed below.
5.1. Air Force DoD office available to meet family | AFPD 34-11 none HQ USAF/ILVQ
Survivor needs upon the loss of a military Suite 413
Assistance member, retiree, or civilian 1111 Jefferson Davis
employee of the military. Highway
Arlington VA 22202-4306
1-877-USAF-HELP (1-877-
872-3435)
USAFHELP@Pentagon.af.m
il
http://survivorassistance.afsv
.af.mil
5.2. Tragedy Non-profit organization providing n/a none TAPS National HQ



mailto:USAFHELP@Pentagon.af.mil
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BENEFIT

SUMMARY OF BENEFIT

LEGAL

AUTHORITY

REQUIRED

DOCUMENTATION

CONTACT INFORMATION

Assistance
Program for
Survivors (TAPS)

24/7 assistance to all survivors
affected by a death in the armed
forces.

1621 Connecticut Avenue
NW

Suite 300, Washington DC
20009

1-800-959-TAPS (8277)
help@taps.or
Www.taps.org

5.3. Gold Star Non-profit organization providing n/a $25 per year Gold Star Wives of America,
Wives of support to survivors of members membership; Inc.
America, Inc. who die on AD or as a result of application form P.O. Box 361986
service-connected disabilities. Birmingham AL 35236
1-888-751-6350
www.goldstarwives.org
6. AF Village Located in San Antonio TX; n/a Contact AF Villages Air Force Village Foundation
Foundation provides furnished living space to 5100 John D. Ryan Blvd.
spouse/children for up to 1 year San Antonio, TX 78245-3502
after death of Air Force officers; 1-800-762-1122
provides living space for financially- www.airforcevillages.com
needy widows/widowers of Air Force
officers.
7. AF Village Military-oriented continuing care n/a Contact AF Village Air Force Village West
West retirement community for retired West 17050 Arnold Drive

officers, spouse, widow/widowers of
all branches age 55 or older.

Riverside, CA 92518
1-800-729-2999
www.afvw.com

Forms available at Air Force Personnel Center website: www.afpc.randolph.af.mil/ and
www.dtic.mil/whs/directives/infomqgt/forms/formsprogram.htm

Current as of: 23 Sept 2010
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Civilian Employee Discipline

Updated by Col Julio R. Barron, June 2009

AUTHORITY: 32 U.S.C. § 709; Technician Personnel Regulation (TPR) 700, 715, and 752; applicable state
regulations; local collective bargaining agreements.

INTRODUCTION

Commanders and supervisors must ensure that the work environment is disciplined and constructive in order to
accomplish the mission. To achieve the proper environment, Air National Guard commanders must understand the
civilian employee discipline system that applies to federal technicians. As your unit may also employ state
employees, you will also need to understand the procedures applicable to them. However, this topic will focus only
on federal technicians.

AUTHORITY

The National Guard Technician Act, 32 U.S.C. § 709, provides that the Adjutant General employ and administer
federal technicians. Thus, the Adjutant General is the final authority for the agency on adverse and disciplinary
actions. An adverse action is a removal, suspension, furlough for 30 days or less, or reduction in grade or pay.
Adverse actions may be for disciplinary reasons or non-disciplinary reasons. A disciplinary action is an action taken
by management to correct an employee's delinquency or misconduct. Disciplinary actions include oral
admonishments, reprimands, suspensions, removals, and reductions in pay or grade.

Disciplinary actions should be taken promptly, equitably, and only when necessary. Disciplinary or adverse action
must not be taken against employees based upon their marital status, political affiliation, race, color, religion, sex,
national origin, age, or disability.

DUAL STATUS TECHNICIANS

Because the National Guard is not a full time active force, some National Guard members are employed in a full
time status to meet the day to day administrative, training, and logistical needs of the National Guard. National
Guard Federal Technicians are full time employees of the National Guard with responsibility for insuring the
readiness of the National Guard. 32 U.S.C. § 709. Technician duties involve caring for material, armament and
equipment of the National Guard as well as performing “such Guard functions as training, employment in State
headquarters, air defense, military support of civil defense, and aircraft operations.” S. Rep. No. 1446, 90" Cong.,
2d Sess. 4-5 (1968).

Title 32 U.S.C. § 709(d) provides that a technician “is an employee of the Department of the Army or the
Department of the Air Force, as the case may be, and an employee of the United States.” This authority authorizes
the supervision of technicians by state adjutants general under regulations prescribed by the Secretaries of the Army
and Air Force. 32 U.S.C. § 709(a). Congress recognizes the unique status of technicians as federal employees in a
State agency and provides for continuing administrative authority Technicians constitute a special and distinct class
of federal employees. California National Guard v. Federal Labor Relations Authority, 697 F.2d 874, 877 (9" Cir.
1983); New Jersey Air National Guard v. Federal Labor Relations Authority, 677 F.2d 276 (3" Cir. 1982).

National Guard technicians serve concurrently in three ways: (1) they perform full-time civilian work in their units;
(2) they perform military training and duty in their units; and (3) they are available to enter active Federal service at
any time their units are called, or “federalized.” Technician employment is conditioned on current membership in
the National Guard, and technicians must meet military compatibility requirements, “because the technician’s
civilian and military functions are integrated.” Simpson v. United States, 467 F. Supp. 1122, 1124 (S.D.N.Y. 1979).

Air National Guard Commander’s Legal Deskbook



Chapter 5, Civilian Personnel Matters
Section 5-02 Civilian Employee Discipline
Page 2

See also AFGE, Local 2953 v. FLRA, 730 F.2d at 1544-46; 32 U.S.C. § 709. National Guard dual-status technicians
are federal civilian employees who wear their service uniform and adhere to the customs and courtesies of their
service. They are mandated to maintain military status as an Army or Air National Guard servicemember as a
condition of continued employment. 32 U.S.C. § 709(e)(1); See also Watson v. Arkansas National Guard, 886
F.2d 1004, 1005, n. 1 (8" Cir. 1989).

REQUIREMENTS FOR DISCIPLINARY ACTIONS

A disciplinary action may be taken only if such action promotes the efficiency of the service. You must be prepared
to support the factual basis for the disciplinary action by a preponderance of the evidence, if the matter goes to a
hearing as discussed below. The following elements must be supportable:

1. The reason for the action taken, i.e., that the alleged misconduct occurred;

2. A connection between the misconduct or adverse action and the employee's job, i.e., that the action will in fact
promote the efficiency of the service; and

3. That the penalty imposed is appropriate to the offense. (Appendix A-5, TPR 752, provides guidelines).

Progressive discipline is the general rule. That is, supervisors should move through the disciplinary options starting
with the lowest appropriate sanction.

DISCIPLINARY PROCEDURES

The following are the disciplinary procedures outlined in TPR 752. However, before using them, you should ensure
that these procedures do not violate, and are consistent with your local collective bargaining agreement.

Step 1: PREPARE AND SERVE PROPOSED NOTICE OF ACTION AND RESPONSE
1. Gather the facts.
2. Interview the employee, if necessary. (See below concerning Weingarten rights).

3. Consult with your Human Resources Officer (HRO), Labor Relations Specialist (LRS), and SJA to consider
options and determine appropriate action.

4. With guidance from your HRO, LRS and SJA, the Proposing Official (normally the first or second level
supervisor) should prepare a Notice of Proposed Action. This Notice must, at a minimum, inform the employee of
the following:

a. Notice of the precise action being proposed, i.e., suspension, removal, etc.;

b. The reason for the action (keep it factual, simple and straight forward);

c. Notice of the employee's right to review the material or evidence relied upon to support the reason for the action;
d. The date when the proposed action will take place;

e. The right to respond orally, in writing, or both, and to furnish documentary evidence;

f. The amount of official time allowed for preparation of a response; and

g. The right to representation (union representative, private attorney, or other person).
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Note about representation: The union has a right to have a representative present at any investigative examination of
a bargaining unit employee if the employee believes discipline will result and the employee requests union
representation. NLRB v. Weingarten , 420 U.S. 251 (1975)

Step 2: RECEIVE RESPONSE FROM TECHNICIAN

Once the employee has been given notice of the proposed action, he or she must be given a reasonable amount of
time, but not less than seven days, to answer orally and in writing and to present affidavits and other documentary
evidence in support of the reply. The employee’s answer must be considered in arriving at a decision.

Step 3: NOTICE OF DECISION

After the employee responds, the "Deciding Official" reviews both the Notice Letter and the employee's response.
The Deciding Official is normally the next level supervisor above the Proposing Official, but it may in fact be the
same person. Afterwards, the Deciding Official will make a final decision as to the appropriateness of the proposed
action. The decision must be in writing and served on the employee. Again, the decision should be written with help
from both the SJA, LRS and HRO.

Before making a final decision the Deciding Official must consider all of the appropriate Douglas factors (there are
twelve) governing proper penalty selection (As is common in the law, "Douglas" factors are so-called because in a
previous case involving someone named Douglas, these "factors" were formulated for the first time). These factors
are:

(1) The nature and seriousness of the offense, and its relation to the employee's duties, position, and responsibilities,
including whether the offense was intentional or technical or inadvertent, or was committed maliciously or for gain,
or was frequently repeated;

(2) The employee's job level and type of employment, including supervisory or fiduciary role, contacts with the
public, and prominence of the position;

(3) The employee's past disciplinary record;

(4) The employee's past work record, including length of service, performance on the job, ability to get along with
fellow workers, and dependability;

(5) The effect of the offense upon the employee's ability to perform at a satisfactory level and its effect upon
supervisors' confidence in the employee's ability to perform assigned duties;

(6) Consistency of the penalty with those imposed upon other employees for the same or similar offenses;
(7) Consistency of the penalty with any applicable agency table of penalties;
(8) The notoriety of the offense or its impact upon the reputation of the agency;

(9) The clarity with which the employee was on notice of any rules which were violated in committing the offense,
or has been warned about the conduct in question;

(10) Thepotential for employee’s rehabilitation;

(11) Mitigating circumstances surrounding the offense such as unusual job tensions, personality problems, mental
impairment, harassment, or bad faith, malice or provocation on the part of others involved in the matter; and

(12) The adequacy and effectiveness of alternative sanctions to deter such conduct in the future by the employee or
others.
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See Appendix A-2 and A-5, TPR 752 for a guide to selecting an appropriate penalty.
The written decision must also inform the employee of appeal rights.

The reasons given in the notice of decision for the action taken must be the same as those stated in the notice of
proposed action, since the employee’s rights to minimal due process include the right to notice of the true reasons
for an action. The employee is entitled to specific notice of the charges on which the adverse action is based, and
the action cannot be adjudicated on the basis of charges that might have been, but were not, made. As a general rule,
the deciding official is limited to considering the charges, reasons, and penalties proposed in the notice of proposed
action. If the deciding official decides that action should be taken for different reasons or that the penalty should be
more severe, a new notice of proposed action should be issued.

Step 4: APPEAL

If the employee is a bargaining unit employee, the employee may either file a grievance under the negotiated
grievance procedure of the local collective bargaining agreement; OR take a direct appeal to the Adjutant General;
OR have the appeal heard by a hearing examiner who will make a recommendation to the Adjutant General. The
Adjutant General will make a final decision on such an appeal.

If the employee is not a bargaining unit employee, the employee may take a direct appeal to the Adjutant General;
OR have the appeal heard by a hearing examiner who will make a recommendation to the Adjutant General. The
Adjutant General will make a final decision on such an appeal.

Hearing Examiners usually come from another state and are trained and certified by the National Guard Bureau.
Your HRO will make the administrative arrangements for a hearing. The hearing examiner will write a report and
make a recommendation to the Adjutant General who will make the final decision.

Any employee may use Equal Employment Opportunity procedures, should the circumstances so warrant.
Failure to meet the burden of proof as outlined above (preponderance of the evidence), could result in not only
having the action overturned or mitigated with the individual reinstated if the overturned action was removal, but

also could result in an award of back pay and attorneys fees.

NOTE: Because of the ultimate review of your decisions by the Adjutant General, civilian employee adverse
action and disciplinary requirements and procedures must strictly be followed.

RELATED TOPICS: SECTION
Advising Suspects of Their Rights 8-9
Alcohol Abuse 10-3
Civilian Misconduct on Base 3-7
Discrimination Complaints - Technician 9-4
Drug Abuse 10-4
Employee Interrogation 5-3
Evidence - Differing Standards and Burdens of Proof 8-4
Investigations and Inquiries 16-11
Labor Relations 5-5
Political Activities 7-12
Release of Reports of Investigation in Discrimination Complaints to Management Officials 9-7
Sexual Harassment 9-8
Unacceptable Performance of Civilian Employees 5-6
Unemployment Compensation 5-7
Whistleblower Protection Act 5-9
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Employee Interrogation

Updated by Col Julio R. Barron, June 2009

AUTHORITY: AFI 90-301, Inspector General Complaints (30 Jan 01), para 2.38; NLRB v. Weingarten, 420 U.S.
251 (1975).

GENERALLY

Two competing interests are involved whenever a dual-status technician, in a civilian capacity, or a civilian
employee is questioned about criminal or other wrongful conduct that relates to the employee’s National Guard
employment. They are the National Guard’s need for information from the employee and the employee’s
constitutional and statutory rights.

CRIMINAL CONDUCT

The U.S. Constitution’s Fifth Amendment offers protection to individuals suspected of committing crimes. If the
individual is subjected to a “custodial interrogation”, the individual must be informed of the right to remain silent
when the requested information would incriminate or tend to incriminate them. The person has the right to consult
with an attorney and to have an attorney present during the interview. Also, if they start answering questions, they
can stop answering questions at any time. These are the so-called “Miranda’ rights. A rights advisement card is
available from your Security Forces that you can use to read these rights in their full content to the employee. If the
person being questioned is not subjected to a “custodial interrogation,” no Miranda rights advisement need be
given. State law may provide broader rights for individuals. Consult with your Staff Judge Advocate before any
questioning of a person suspected of criminal conduct.

When contemplating questioning civilian public employees, also consult 8-9 “ADVISING SUSPECTS OF THEIR
RIGHTS” and 16-11“INVESTIGATIONS AND INQUIRIES.”

ADDITIONAL RULES FOR DUAL-STATUS TECHNICIANS AND CIVILIAN EMPLOYEES

Right to Have a Union Representative Present

In 1975 the U.S. Supreme Court, in the case of NLRB v. Weingarten, established a right for an employee to have
union representation if the employee believed disciplinary action could result from questioning by the employer and
a union representative was requested. This right applies to state employees and technicians. In the federal sector, 5

U.S.C. § 7114 (a) (2) (B) established a right for a labor union as well to represent employees.

The union’s and the employee’s statutory right to union representation in connection with an INVESTIGATION is
applicable when four conditions are present:

1. There is a meeting in which management questions a bargaining unit employee;

2. The examination is in connection with an investigation (it need not be an OSI or Security Police or even a formal
investigation);

3. The employee can reasonably believe that discipline could result from the examination; and

4. The employee requests representation.
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Note: While there is no federal statutory requirement to advise a technician of the right to union representation
beyond the annual posting of notice of such right, the applicable collective bargaining agreement may so require.
Additionally, state law may provide such a requirement as to state employees.
Limitations and Effect When the Right to Union Representation is Exercised
Other guidelines concerning this rule are:
1. It does NOT apply to an actual counseling session;
2. The role of the union representative during the interview is to:
a. Clarify the facts;
b. Suggest other employees who may have knowledge of the facts; and

c. Ensure the employer does not initiate or impose unjust punishment;

3. Individuals being investigated may not serve as representatives for other employees being investigated until their
own investigations are completed;

4. An employee may waive the right to union representation; and

5. Once an employee’s request for a union representative is made, management may:
a. Grant the request; or
b. Suspend the interview; or

c. Give the employee the choice of having an interview without a union representative or having no
interview.

Required Disclosure with Immunity

Dual-status technicians, in their civilian capacity, and civilian employees also have a duty to account for the
performance of their duties and failure to provide desired information can serve as a basis for disciplinary action or
removal under certain circumstances.

Employees cannot be discharged simply because they invoke their Fifth Amendment right against self-
incrimination. Statements coerced by a threat of discipline or removal cannot be used against the employee in a
subsequent prosecution.

Employees can be removed for not replying if they are adequately informed both that they are subject to discharge
for not answering and that their replies (and any evidence subsequently discovered from their replies) cannot be
used against them in a criminal case. If you so inform the employee, you will be bound by this, so that if you, higher
military authorities or federal or state civilian officials later decide to seek prosecution against that employee, any
information the employee has been compelled to disclose, and any information derived from that disclosure, based
upon your representation that no prosecution would be sought, will probably NOT be admissible in any prosecution
- military or civilian - against that employee.

Note: Always check with the Department of Justice and/or U.S. Attorney through proper channels before making
such a promise of immunity.
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Consequences of Participating or Not Participating in an Interview

An employee also has the right to be advised of the consequences of participating or not participating in an
interview for a third party proceeding (unfair labor practice hearing, arbitration, etc.), and failure to do so can be an
unfair labor practice by management. Basically, the employee must be advised:

1. Of the purpose of the interview;

2. That no reprisal will take place if the employee refuses to participate;
3. That participation is voluntary;

4. That the interview will not be coercive; and

5. Questions must not exceed the scope of the legitimate purpose of the inquiry and cannot otherwise interfere with
the employee’s statutory rights.

PRACTICAL TIPS

When you interview public employees about their criminal or other wrongful conduct, usually one of two situations
will arise:

1. After rights advisement, the employee will voluntarily and knowingly waive the rights and speak to you; or

2. After rights advisement, the employee will exercise the right to remain silent, or the right to have counsel or a
union representative present (if the employee has not already exercised the right to remain silent or the right to
counsel, the union representative will probably advise the employee to do so).

In the first situation, since the employee is voluntarily speaking to you, unless (a) either the atmosphere in which the
interview takes place is inherently coercive (exaggerated example - four security policemen with guns drawn in
your office during questioning), or (b) you have gratuitously told the employee that nothing will happen, and you
just want to find out the facts, the information you learn will likely support, and be admissible in any subsequent
adverse action taken against that employee.

In the second situation, the employee has exercised either the right to remain silent, or the right to have counsel or a
union representative present. You must scrupulously honor the employee’s exercise of these rights. Because of the
potential later use of the evidence obtained, all Commanders are strongly advised to consult with their Staff Judge
Advocates BEFORE questioning any civilian public employee about criminal or other wrongful conduct.

NOTE: Check state law and the applicable collective bargaining agreement for expansion or modification of an
employee’s rights when questioned.

RELATED TOPICS: SECTION
Advising Suspects Of Their Rights 8-9

Arrest By Civilian Authorities 8-6
Civilian Misconduct On Base 3-7
Civilian Warrants and Process - Service On Base 3-8
Commanders One-On-One Meeting With Member -Precautions 16-5
Command Influence 2-2
Confessions 8-10
Criminal Investigations, Prosecutions And Reporting - DOD and DOJ 8-12
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Investigation By Commander Of Suspected Minor Offenses 16-10
Investigations And Inquiries 16-11
Labor Relations 5-5
Unacceptable Performance Of Civilian Employees 5-6
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Injuries to Civilian Employees

Updated by Col Julio R. Barron, June 2009

AUTHORITY: 32 U.S.C. 709; 5 U.S.C. 8101, et seq.

INTRODUCTION

The following information applies to federal civilian employees and to Air National Guard dual-status technicians
while they are in technician status. It does not apply to state civilian employees. Check with the state civilian
personnel officer for information about injured state civilian employees.

ENTITLEMENT TO COMPENSATION

Civilian employees are entitled to compensation under the Federal Employees Compensation Act for job-related
injuries or illnesses. The employee may receive compensation for missed work and for health care costs.

An employee may receive compensation from the employer under the Continuation of Pay (COP) program and from
the Office of Workman's Compensation Program (OWCP) for traumatic and disabling injuries or for occupational
illness or disease. Traumatic injury is a wound or other condition caused by external force, including physical stress
or strain. Occupational illness or disease is a condition produced over a period longer than one workday or shift. The
following is a general comparison of the COP and OWCP.

COP:

For traumatic, disabling injury.

Payment of regular pay for up to 45 calendar days.

Employee can choose COP or sick or annual leave.

OWCP:

For traumatic injury or occupational illness.

Payment of up to 75 percent of pay, depending on extent of disability, for the duration of the disability.

Reasonable medical expenses paid.

Dependents paid compensation if employee dies.

EMPLOYER'S RESPONSIBILITIES

The supervisor has the primary responsibility to ensure the employee is compensated for on-the-job illness or injury.
The Injury Compensation Program Administrator (ICPA), who is appointed by the Human Resources Officer
(HRO), assists the supervisor. The ICPA is responsible for informing supervisors of their responsibilities and
employees of their rights. The ICPA also supervises the program to ensure that it is administered properly. The
ICPA should be contacted immediately after a supervisor learns of an employee's injury or illness.

An employee must report injury or occupational illness and disease in a timely fashion; otherwise the employee may

lose the benefits of the compensation programs. The employee must report a disabling injury within 30 calendar
days of its occurrence. The employee must report occupational illness or disease within three years of the occurrence
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or of the time when the employee should have been aware of its occurrence. If there is doubt as to the legitimacy of
a claim, the claim can be contested, but it should be done as soon as possible.

If the employee can continue to work, but not at full capacity, the employee should be assigned to light duties until
the employee recovers. Many states have developed form letters to send to doctors to help the units decide the nature
of the light duties the employee may perform without aggravating the injury or re-injuring the employee. If it
becomes apparent that the employee will not recover sufficiently to perform the essential responsibilities of the job,
the employee will be assigned a new position, if one is available for which the employee qualifies, or the employee
will be separated from employment. The employer must make every effort to restore to employment a former
employee who has partially recovered from a compensable injury or illness. This may require placing the employee
in a different position from that which the employee formerly held.

For further information on this subject, contact your HRO.
EXCLUSIVE REMEDY

The Federal Employee Compensation Act expressly states that it provides the exclusive remedy against the federal
government for a job-related injury to a covered employee. 5 U.S.C. Section 8116(c). Therefore, a civilian
employee or technician may not bring a lawsuit against the United States or any of its agencies to recover damages
for a compensable job-related injury or illness. Additionally, claims for damages brought by national guard
technicians against the United States, the state, or federal or state officers for injuries that are “incident to service”
are barred by the Feres doctrine. (See discussion in Deskbook topic “Feres Doctrine.”)

KWIK-NOTE: Technicians may receive compensation for job-related injuries, illnesses or diseases, subject to
their being timely reported.

RELATED TOPICS: SECTION
Feres Doctrine 18-3
Lawsuits Against National Guard Personnel 18-6
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Labor Relations

Updated by Col Julio R. Barron, June 2009

AUTHORITY: 5 U.S.C. §§ 7101 - 7135; AFI 64-106, Air Force Industrial Labor Relations Activities (25
Mar 94)(for reference only); applicable state law and regulations.

CIVILIAN EMPLOYEE UNIONS

Employee Rights

Dual-status technicians and civilian federal employees who are paid from appropriated or nonappropriated
funds are eligible to form unions. State employees may or may not have authority to participate in unions.
Check with your Staff Judge Advocate or Civilian Personnel Officer for information on union participation
by state employees.

A union is an organization of employees who pay dues and participate together in management-employee
relationships. The union can negotiate with management on behalf of its members and other employees
within the defined bargaining unit over grievances and conditions of employment. Federal unions are
prohibited from striking, but the union can picket if it does not interfere with the agency's operations (e.g.,
the mission).

How Organized

Federal employers must recognize a union as the exclusive representative of the employees in a unit when
the union has been approved by a majority of unit employees. A unit is a group of employees who share a
clearly identifiable "community of interest." An installation can have more than one unit and, consequently,
more than one union.

Who is Represented

The union represents all members of the unit regardless of their membership status. Thus, a union
represents a unit employee who is not a dues paying member of the union.

MANAGEMENT RIGHTS

(NOTE: President’s Executive Order 12871 which established the National Partnership Council and
required Federal Agencies to create labor-management partnerships was revoked by President’s Executive
Order 13203 in 2001 but is expected to e reissued before the end of 2009)

Certain prerogatives are reserved to management. The union cannot negotiate them. These prerogatives are:

1. To determine the mission, budget, organization, number of employees, and internal security practices;

2. To hire, assign, direct, layoff, and retain employees, or to suspend, remaove, reduce in grade or pay, or to
take other disciplinary action against employees;

3. To assign work, to make determinations with respect to contracting out, and to determine the personnel
by which the agency's operations will be conducted;

4. To make selections to fill positions and promote employees in accordance with applicable rules; and

5. To take whatever actions are necessary to carry out the agency's mission during an emergency.
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Even though the union cannot negotiate over the foregoing issues, it can negotiate the procedures
management will use to exercise them. It can also negotiate the arrangements for employees adversely
affected by management's exercise of these prerogatives.

Pursuant to a decision of the Federal Labor Relations Authority (FLRA) in Case No. O-AR-1013, June 4,
1986, 438 ABG, McGuire AFB, NJ and American Federation of Government Employees, Local 1778, 22
FLRA No. 3, under management's right to assign work (paragraph 3 above), civilian employees
(technicians) can be assigned debris pick-up duties in the flight line area of the base so that Installation
Commanders can better satisfy their obligations to ensure that no foreign object damage (FOD) threatens
the safety of their personnel or aircraft. Thus, FOD walks are authorized work assignments for federal
civilian employees.

UNION RIGHTS

The union is the exclusive representative for unit members and is entitled to negotiate a collective
bargaining agreement (CBA) for unit members. The CBA governs management actions involving unit
members. The union is entitled to information reasonably available and necessary for a full and proper
negotiation. No Freedom of Information Act request is required and the union cannot be charged for
providing this information. However, management need not (and should not) release information if it
contains guidance to management officials relating to bargaining.

A union representative must be present, if requested by a unit member, when the employee is questioned as
part of an investigation and the employee reasonably believes the questioning may result in disciplinary
action against the employee. This is referred to as the "Weingarten rights." Management must annually
inform all employees belonging to the bargaining unit of this right to demand a union representative.
However, the role of the union representative at the questioning session is limited. Note: Public employees
also must account for the performance of their duties, and failure to provide the desired information can
provide a basis for removal under certain circumstances.

A union representative is also entitled to be present during any formal discussion between management and
one or more unit members. Before a formal discussion is held with a unit member, management must notify
the union and give it an opportunity to be represented at the meeting. Discussion means meeting and does
not require that there be a debate or argument. It is suggested you consult with your Labor Relations
Specialist before conducting such discussion to see if the union should be notified.

Note the difference in the employer's duty between a questioning session and a discussion. Absent state law
or a CBA requiring otherwise, in questioning sessions, the employer does not have to advise the employee
of the right to have a union representative present (except for the annual advice). The employee must
request it. In discussion sessions, the employer must notify the union before the meeting is held.

Union members have the right to receive wages when they are on official time to negotiate. The number of
union representatives may not exceed the number of Air National Guard management representatives.
Official time must be given for all negotiations; i.e., ground rules for negotiations; CBA negotiations; mid-
term negotiations; and impact and implementation bargaining. However, no official time is given for
internal union business, such as collecting dues or soliciting new members. Official time for other purposes
may be bargained and, if agreed to, should be in the CBA.

UNFAIR LABOR PRACTICES

Certain management or union practices are illegal. They are called unfair labor practices (ULPs). The
Federal Labor Relations Authority (FLRA) investigates ULPs. If the FLRA believes that a ULP was
committed, it will issue a complaint against the offending party. The complaint is heard by an
administrative law judge who determines whether a ULP was committed and the appropriate remedy.
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There are many types of actions that may be ULPs when committed by management officials. Examples of
management ULPSs include:

1. Improperly encouraging or discouraging membership in a union;

2. Retaliating against an employee for filing a grievance;

3. Refusing to negotiate in good faith with the union;

4. Speaking to a union officer in a demeaning manner in the presence of employees;
5. Bypassing the union by negotiating with the employees directly;

6. Threatening the union;

7. Disciplining an employee without allowing a union representative to be present when requested by the
employee;

8. Attendance by management at a union meeting;

9. Interrogating employees about filing a ULP;

10. Disciplining a union steward while not disciplining another employee equally culpable;
11. Sponsoring, controlling or assisting a union;

12. Failing or refusing to cooperate in impasse procedures or decisions;

13. Enforcing a rule or regulation which conflicts with a preexisting CBA, and,

14. Otherwise failing to comply with any provision of Title VII: Federal Service Labor Management
Relations Statute (5 U.S.C. § 7101 et seq.).

There are many other areas in which management can commit ULPs. Management officials should be
trained in these areas.

The union can also commit ULPs. Among them are calling strikes or work slowdowns and hindering an
employee's work performance, and discriminating regarding union membership on the basis of race, creed,
color, sex, age, handicap, marital status, national origin or political affiliation.

GRIEVANCES AND ARBITRATION

Collective bargaining agreements must establish procedures for settling employee grievances. The
procedure must be fair, simple and quick. It must allow the union, in its own right, or the offended
employee to pursue the grievance. The CBA must also allow the grievance to be resolved by binding
arbitration if it is not resolved through the grievance procedure. Arbitration decisions are usually final, but
they can, in limited circumstances, be appealed.

STRIKES BY DUAL-STATUS TECHNICINAS AND CIVILIAN EMPLOYEES

Federal labor unions are prohibited by law from calling strikes, work stoppages, or slowdowns. Picketing is
also illegal if it interferes with an agency's operations. When a strike or other prohibited action is threatened
or occurs, the Installation Commander must immediately notify the head of the local union. No action will
be taken against the union if:

1. The union disavows or withdraws any threatening statements;
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2. There is no evidence that the union ordered, approved, or authorized the prohibited activity; and
3. The union promptly orders its members to cease their participation in the prohibited activity.

If there is evidence that the union participated in the prohibited activity, or if the union fails to promptly
disavow it, or fails to promptly order its members to cease their participation, the prohibited activity will be
reported to the union's national affiliate. Management can also file an unfair labor practice complaint
against the union, and it can take disciplinary action against the individuals who were involved.

STRIKES BY CONTRACTOR EMPLOYEES

A non-federal union can call a strike that involves non-federal employees working on an installation. In
such cases, picketing may occur. To avoid undue interference with normal base operations, the installation
can designate a strike gate. The gate can be one that is used only in case of strikes or that is otherwise not
normally used. Picketing can be limited to the strike gate if the employees of the employer being struck are
required to use the gate. The Installation Commander should ensure that the employees do not use other
gates. This may be done by posting a sign at each gate that directs affected employees to use the proper
gate. If the employees use other gates, the picketers will be able to picket those gates as well.

The Commander and the Contracting Officer responsible for the contract under which the striking
employees work have several responsibilities when a strike or picketing is threatened. These
responsibilities are outlined in AF1 64-106 (for reference only).

The Staff Judge Advocate and Labor Relations Specialist in the HRO should be actively involved in all
civilian personnel matters on your base.

KWIK-NOTE: Commanders must scrupulously honor the rights of union members, but should not
hesitate to fully exercise management's rights in operating their bases.

RELATED TOPICS: SECTION
Civilian Employee Discipline 5-2
Civilian Misconduct On Base 3-7
Employee Interrogation 5-3
Unacceptable Performance Of Civilian Employees 5-6
Unemployment Compensation 5-7
Unions - Collective Bargaining Agreement Negotiating Team 5-8
Whistleblower Protection Act 5-9

Workplace Searches 5-10
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Unacceptable Performance by Dual-Status Technicians and Federal
Civilian Employees

Updated by Col Julio R. Barron, June 2009

AUTHORITY: 5 U.S.C. 8§ 4301 - 4303; Technician Personnel Regulations (TPR) 430, 700 715, and 752;
applicable collective bargaining agreements and state regulations.

INTRODUCTION

Each state has its own regulations and statutes that apply to performance standards and appraisals of state
employees. This topic will be limited to issues surrounding competitive and excepted civil service federal
employees.

The Civil Service Reform Act of 1978 requires that the appraisal and rating of employees' job performance be based
on written performance elements and standards, and that this performance appraisal rating be used as a basis for
decisions to pay, reward, assign, train, promote or remove employees.

APPEALS AND GRIEVANCES

The substance of performance elements and performance standards may NOT be appealed to the Merit Systems
Protection Board (MSPB) or grieved under your state National Guard grievance system pursuant to TPR 700. In
addition, disputes concerning the identification of the critical elements of a position and establishment of
performance standards are not grievable and are not subject to arbitration under negotiated grievance and arbitration
procedures.

Non-bargaining unit employees such as supervisors resolve disputes concerning ratings through the auspices of TPR
700 and any corresponding state regulations or procedures. Bargaining unit employees resolve disputes on ratings
through the negotiated grievance procedure of the local collective bargaining agreement or through TPR 700, but not
both.

Probationary competitive employees may appeal to the MSPB a decision to terminate them during a probationary
period only on the grounds of partisan political reasons, marital status, or discrimination, and may not otherwise
appeal the termination itself. Generally speaking, federal civilian employees of the National Guard are excepted
service employees and not competitive service; hence this rarely applies in the ANG.

The non-receipt of a cash award or QSI may not be appealed or grieved under the auspices of TPR 700 or the
negotiated grievance procedure. Allegations of discrimination may be processed under local or state procedures or
the negotiated grievance procedure, but not both.

Consult your HRO to learn your local grievance procedures.

PERFORMANCE AND APPRAISAL PROCESS

Performance Plan

The supervisor has 30 days after the technician's entry on duty to provide the technician with written performance
standards and critical job elements (NGB FM 430-1). Most employees are required to have a performance plan. A
performance standard describes how the element is to be accomplished and at what level it should be accomplished

in order to be considered fully successful. It is the measure for job performance evaluation. Normally standards are
expressed in terms of quality, timeliness or quantity.

Air National Guard Commander’s Legal Deskbook
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Annual Review of Performance

At a minimum, one progress review meeting must be conducted prior to the end of the appraisal period. This review
must be documented. An employee must receive a performance appraisal annually.

Notice of Unacceptable Performance and Procedures

If a supervisor determines that a technician is having trouble performing one or more critical job elements, the
supervisor must so inform the employee and request improvement after explaining what is expected. If the employee
does not improve, the supervisor must issue a rating of record and place the technician in a performance
improvement period (PIP) for approximately 30-90 days by written notice. This notice should also provide the
employee with a detailed explanation on each critical job element and what action(s) will be taken to assist the
subordinate in improving his/her performance. The PIP can be extended for good cause if the employee's
performance improves within the initial time period to a minimally successful level. Any extension should be
afforded in good faith.

When appropriate, employees who are having performance problems should be referred to the Technician
Assistance Program for counseling and further referral.

If performance improves to a fully successful level, the dual-status technicianmust be advised in writing. All
documentation should be retained for one year. If the employee's behavior becomes unacceptable within this one-
year period, then a reassignment, demotion, or removal action may be taken without giving the employee an
additional opportunity to improve.

Action If No Improvement

If unacceptable performance in one or more critical elements continues after the PIP has expired, reassignment,
demotion or removal is authorized and the procedures below apply.

DUE PROCESS - NOTICE AND OPPORTUNITY TO BE HEARD

For demotion or removal, a 30-day advance written notice of the proposed action to the employee is required. This
notice must specify instances of unacceptable performance on which the action is based and the critical elements
involved. The employee must be given ten calendar days to respond either orally or in writing and is entitled to
representation by an attorney or other representative.

STATE IMPARTIAL REVIEW BOARD

The Adjutant General will establish a State Impartial Review Board on an ad hoc or standing board basis. Board
members cannot be in the chain of command of the subordinate requesting the review and should not be in a lower-
graded position. Within 10 calendar days after receiving the final rating, requests must be submitted in writing to
the Human Resources Office (HRO) specifying the element(s) challenged, the rating desired and why rating should
be changed. The Board will notify interested persons of the date, time and location where the review will be
conducted. Normally, the review will be closed to the public unless the subordinate and management agree to hold a
public hearing. Each side makes opening and closing statements, and presents evidence and witnesses. Within 15
days after conclusion of the review, the Board will submit its recommendation to the Adjutant General with
information copies to HRO and the subordinate. The Adjutant General will sustain or reject the Board’s
recommendation.

MEDICAL CONDITION

If performance is suspected to be adversely affected by alcohol or drugs, the supervisor must ensure that the
employee is referred to the Technician Assistance Program.
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In all performance problem situations, including those where the demotion or removal process has begun, employees
must be told that if they want management to consider any medical condition that may be contributing to the
unacceptable performance, the burden is on the employee to provide documentation within a reasonable period of
time. See 5 C.F.R., Part 339, Section 339.104 for the definition of "medical documentation." Employees must be
told what exactly will be required and how much time they have to provide it. An extension may be granted if the
supervisor wishes, or the process may proceed. The supervisor and a medical officer must review any
documentation provided.

The National Guard does not have a fitness for duty examination; however, a dual-status technician must be
militarily qualified in the corresponding AFSC before being hired for a position.

COORDINATION

You should coordinate all actions based on unacceptable performance with your HRO. Any removal or demotion
action should also be coordinated with your Staff Judge Advocate.

KWIK-NOTE: Because of the adverse consequences to the employee, and the potential review of your decisions
through the appeal process, the requirements and procedures of unacceptable performance actions must strictly
be followed.

RELATED TOPICS: SECTION
Alcohol Abuse 10-3
Civilian Employee Discipline 5-2
Discrimination Complaints - Technician 9-4
Drug Abuse 10-4
Employee Interrogation 5-3
Injuries To Civilian Employees 5-4
Labor Relations 5-5
Political Activities 7-12
Release Of Reports Of Investigation In Discrimination Complaints To Management Officials 9-7
Sexual Harassment 9-8
Unemployment Compensation 5-7
Whistleblower Protection Act 5-9
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Unemployment Compensation

Updated by Col Julio R. Barron, June 2009

AUTHORITY: 5 U.S.C. 8§ 850, et seq.; 20 C.F.R. Part 609; FPM, Chapter 850; and applicable state statutes and
regulations.

INTRODUCTION

This topic will explain the right to unemployment compensation benefits by dual-status technicians and federal
civilian employees.

DUAL-STATUS TECHNICIANS AND FEDERAL CIVILIAN EMPLOYEES

Since 1955 federal employees who lose their jobs with the National Guard have been entitled to apply for and
receive state unemployment compensation, if otherwise qualified, just like any other employees. Therefore, it is
important for the HRO, SJA, and Comptroller to work closely together to defeat meritless claims.

Benefits are paid by the states using applicable state law. However, the U.S. Department of Labor (DOL) reimburses
the states on a quarterly basis for unemployment compensation paid to federal employees, and since 1980, the federal
agencies concerned reimburse the DOL.

Therefore, just because a federal agency is successful in removing an employee because of either misconduct or
unsatisfactory performance, it does not mean that the individual will not continue to be paid. It takes a team effort to
defeat meritless claims for unemployment compensation, and these matters should be considered an important part
of all civilian personnel actions resulting in termination.

Procedures to Obtain or Defeat Benefits
While the procedure may vary from state to state, the process generally proceeds as follows:
I. The former federal employee with the appropriate state agency files the claim;

2. The state agency sends the claim form to the federal agency concerned requesting "federal findings;" i.e., the facts
reported by the federal agency pertaining to an individual as to:

a. Whether the individual has performed federal civilian service for the agency;
b. The period of such service;

¢. The individual's wages; and

d. The reasons for termination;

3. The federal agency has four workdays after receipt of the forms to return them to the state agency correctly
completed or to give notice that the time limit cannot be met and an estimated completion date. Retired records must
be retrieved by the federal agency;

4. If the federal findings are not received within |2 days, the state agency will make an entitlement determination
without them, subject to a re-determination if the findings are subsequently received.

(NOTE that "federal findings" are NOT binding on the state agency and the forms should be completed by the

federal agency in a manner that will maximize the likelihood, under applicable state law, that the federal agency's
views with respect to eligibility, ineligibility, and disqualification will be adopted. Thus, it is important for you to
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know the reasons why a person can be denied unemployment compensation benefits in your state, since it is very
possible that the reason for which you fired the individual is not a permissible basis for denying unemployment
compensation benefits. You need to review these reasons so that the notice you send to the state correctly reflects
why you think that person should be denied benefits under the state's guidelines);

5. The state agency will make the initial determination. Either party (the former federal employee or the federal
agency) may appeal and request a hearing. At the hearing, the federal agency may have to relitigate the basis for the
termination, even if the Merit Systems Protection Board (MSPB) or an arbitrator has already sustained it. Witnesses
are necessary. If either party fails to appear for the hearing, the other party MAY win by default, although some
states do require the former federal employer to put on its case proving misconduct even when the claimant (former
employee) fails to appear;

6. The state agency examiner issues a written decision;

7. An administrative appeal of the examiner's decision is available; and

8. Judicial review of the decision is available in the state court.

Appeal of the job termination is a separate proceeding from the proceeding to determine unemployment
compensation benefits. You will have to repay the unemployment compensation to the state if your former employee
successfully appeals the denial of unemployment compensation benefits. Success on the termination appeal entitles
the employee to regain the job.

Time limits in state unemployment compensation cases are usually very short and strictly enforced. Communication
and cooperation among the Civilian Personnel Officer, HRO, SJA, and Comptroller are essential.

NATIONAL GUARD MEMBERS

National Guard members qualify for unemployment benefits after serving a minimum period of active duty of 90
days. There is no waiting period to apply for benefits, and benefits are payable for 26 weeks. National Guard
members who live in high unemployment areas where unemployment compensation has been extended beyond 26
weeks also receive such extension of benefits.

STATE CIVILIAN EMPLOYEES

A separated state civilian employee may file for and receive unemployment compensation benefits as any other
civilian employee.

Procedures to Obtain or Defeat Benefits

While the procedures may vary from state to state, the process generally proceeds as follows:

The claim is filed by former employee in an appropriate state unemployment compensation agency.

Agency sends employer request for separation to obtain dates of employment, average weekly wage, full-time or
part time, availability of work, pension or annuity from employer, wages in lieu of notice citizenship and reason for

separation.

Agency issues a decision based on investigation or hearing combined with review of employer statement and
claimant’s statement.

Agency’s decision may be appealed to administrative law judge (ALJ) and ultimately to state appellate courts.

Each state likely has a set of procedural rules for presenting unemployment compensation cases, and a copy of the
procedural rules can usually be obtained from the appropriate agency.
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Time limits in unemployment compensation cases are usually very short and strictly enforced. As in federal civilian
employee cases, communication and cooperation among the Civilian Personnel Officer, HRO, SJA, and Comptroller
are essential.

Extended Benefits

Claimants generally may receive 26 weeks of unemployment compensation benefits within a benefit year. Extended
benefits may accrue for an additional 26 weeks if unemployment results from foreign competition or if a claimant
lives in an area of unemployment. Extended benefits may also be given for participation in an approved training
program or school.

KWIK-NOTE: Even though the federal agency (you) may lose the state unemployment compensation case, that
proceeding cannot be a basis to compel the federal agency to rehire the terminated employee.

RELATED TOPICS: SECTION
Civilian Employee Discipline 5-2
Labor Relations 5-5
Unacceptable Performance of Civilian Employees 5-6
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Collective Bargaining Agreement Negotiating Team

Updated by Col Julio R. Barron, June 2009
AUTHORITY: 5U.S.C. 88 7101-7135.
DUTIES

A Labor Negotiating Team may be used to negotiate a collective bargaining agreement with a properly recognized
and certified union representing dual-status techniciansand other federal civilian employees of the Air National
Guard. The agreement will have a grievance procedure, which will conclude with binding arbitration, and other
terms to govern various aspects of the management-employee relationship.

COMPOSITION

The team is composed of individuals appointed by the Adjutant General who can ensure that the interests of
management are adequately represented. It should have someone from the Human Resources Office (HRO),
preferably the Labor Relations Specialist, if there is one. It should also include a Judge Advocate, at least for
consultation. Other members, as needed, should be appointed to the team. They should represent the major work
functions that will be impacted by the agreement, and they should ensure that the interests of their offices are
considered in arriving at the agreement.

PROCEDURES

There are no regulations that identify the labor negotiating team or that direct how it will be organized. This is left to
the discretion of the Adjutant General.

The Adjutant General should designate one member of the team as the Chief negotiator.

KWIK-NOTE: Commanders should closely consult with the Labor Negotiating Team.

RELATED TOPICS: SECTION
Civilian Employee Discipline 5-2
Discrimination Complaints - Technician 9-4
Employee Interrogation 5-3
Investigations and Inquiries 16-11
Labor Relations 5-5
Unacceptable Performance of Civilian Employees 5-6
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Whistleblower Protection Act

Updated by Col Julio R. Barron, June 2009
AUTHORITY: 5U.S. C. 81213, § 1215, § 1221, § 2302(b)(1-12)), § 7703; applicable state law.
AUTHORITY

In 1989 Congress amended the Civil Service Reform Act of 1978 and passed the Whistleblower Protection Act. In
1994 Congress unanimously voted to strengthen it. This Act substantially strengthened the protection for
whistleblowers in the federal government. The Act gives employees easier access to an individual right of action
before the Merit Systems Protection Board (MSPB), alters the burden of proof for employees to prevail in reprisal
claims, requires the MSPB to refer managers for disciplinary investigations whenever there is a finding that reprisal
was a contributing factor in a personnel action, codifies an employee’s right to obtain attorneys fees and costs
associated with litigation, and makes the Office of Special Counsel (OSC) independent of the MSPB.

REQUIREMENTS
Initiation of Complaint

Employees, including former employees and applicants, who believe that they have been retaliated against for
disclosing matters of waste, fraud, management, or abuse of management discretion, must first seek the assistance of
OSC before bringing an individual action. However, if OSC notifies the employee that its investigation is over and
OSC will not act, the employee has 60 days to file a complaint with the MSPB, or if the employee receives no notice
from OSC within 120 days of filing the complaint, the employee may also file an individual action with the MSPB.

Burdens of Proof

In order to establish a prima facie case of whistleblowing reprisal, the employee, or the OSC acting for the
employee, must prove by a preponderance of the evidence that the whistleblowing was a factor in the personnel
action taken. It is not necessary for the employee to prove retaliatory motives of the agency or that the
whistleblowing was a substantial, motivating or predominant factor in the personnel action taken. If a prima facie
case is established, the agency must prove, by clear and convincing evidence, that it would have taken the same
personnel action in the absence of the whistleblowing.

EMPLOYEE PROTECTIONS

Increased employee protections have been established. Mere harassment and threats, even without any formally
proposed personnel action, can constitute a prohibited personnel practice under the provisions of 5 U.S.C.
2302(b)(8) or (9) and thereby trigger the protection of the Act. Also, the Act protects employees in their right to
refuse orders that require a violation of the law. Note that the 1994 amendment, created a new prohibited personnel
practice that flatly outlaws retaliatory orders to take psychiatric fitness for duty examinations. This deviates from the
prior law, which required employees to follow orders and then protest after the fact. Further, the Act provides
stronger interim relief by providing that employees who prevail at the initial evidentiary hearing must be returned to
the job, or at least the payroll, during the appeal process. In addition, employees who win their cases also get
preference in transfers to new jobs.

OFFICE OF SPECIAL COUNSEL

The OSC has been made an “independent arm” of the MSPB. The OSC must adhere to certain guidelines in
handling cases, as follows:
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1. It must provide status reports to employees seeking help;

2. It must refrain from leaking the employee’s evidence to the agency without the employee’s consent;
3. It must refrain from settling a case without the employee’s comments;

4. It must explain its decision in closing a case; and

5. It is forbidden from intervening against an employee in any administrative hearing or independent action unless
invited by the employee.

LIABILITY FOR VIOLATION OF THE WHISTLEBLOWER PROTECTION ACT

The Act provides for INDIVIDUAL LIABILITY. Disciplinary action may be taken against an individual who has
committed a prohibited personnel practice. The OSC files a written complaint with the MSPB and the individual is
entitled to a hearing. If the individual is found to have committed a prohibited personnel practice, the MSPB may
impose any of the following:

1. Removal,

2. Reduction in grade;

3. Debarment from federal service for up to five (5) years;

4. Suspension;

5. Reprimand; or

6. A civil penalty not to exceed $1,000.00.

The individual may appeal any adverse decision to the U.S. Court of Appeals for the Federal Circuit.

The OSC may recommend disciplinary action to be taken against members of the Armed Forces. This
recommendation is made to the head of the agency.

CONCLUSION

This statute is designed to both encourage whistleblowers and protect them from reprisals. The rationale is to
eliminate fraud, waste and abuse. Violators have been and will be severely disciplined.

Many states have similar statutes, which apply to state, county, municipal and private employees. Since many units
have such employees, you should know what these statutes are and when they apply. Commanders should
periodically consult with their Labor Relations Specialists and Staff Judge Advocates for the latest developments in
this area.

KWIK-NOTE: Employees should be encouraged to report instances of fraud, waste and abuse.

RELATED TOPICS: SECTION
Civilian Employee Discipline 5-2
Evidence — Differing Standards and Burdens of Proof 8-4

Fraud, Waste and Abuse 16-7

Labor Relations 5-5

Quality Force Management Actions 24-12
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Military Aid to Civilian Authorities

Updated by Maj John W. Erickson, Jr., October 2008

AUTHORITY: 18 U.S.C. § 1385; 10 U.S.C. §8 331-334; 10 U.S.C. §§ 371-382; DoDD 3025.12, Military
Assistance for Civil Disturbances (MACDIS) (4 Feb 94); DoDD 3025.15, Military Assistance to Civil Authorities
(18 Feb 97); DoDD 4500.56, DOD Policy on the Use of Government Aircraft and Air Travel (2 Mar 97, C1, 19 Apr
99); DoDD 5525.5, DoD Cooperation with Civilian Law Enforcement Officials (15 Jan 86, C1, 20 Dec 89); DoD
4515.13-R, Air Transportation Eligibility (Nov 94, C3, 9 Apr 89); DoDI 5525.10, Using Military Working Dog
Teams (MWDTSs) to Support Law Enforcement Agencies in Counterdrug Missions (17 Sep 90); AFI 10-801,
Assistance to Civilian Law Enforcement Agencies (15 Apr 94); AFI 10-802, Military Support to Civilian Authorities
(12 Apr 02); AFPD 10-8, Homeland Defense and Civil Support (7 Sep 06); AFMAN 31-201V3, Flight Operations
(14 May 03); NGR 500-2/ANGI 10-801, National Guard Counterdrug Support (31 Mar 00); NGR 500-1/ANGI 10-
8101, National Guard Domestic Operations (13 Jun 08); applicable state statutes and regulations.

INTRODUCTION

Cooperation between military and civilian authorities is highly encouraged as long as such support is consistent with
the needs of national security and military preparedness, the tradition of limiting direct military involvement in
civilian law enforcement activities (Posse Comitatus), and the requirements of applicable law.

The subject of military aid to civilian authorities off base can be broken down into four general areas:

(1) Direct assistance to civilian law enforcement;

(2) Counterdrug support;

(3) State civilian emergencies such as disasters or civil disturbances (including federal laws that authorize military
personnel to aid civil authorities); and

(4) Local civilian emergencies.

DIRECT ASSISTANCE TO CIVILIAN LAW ENFORCEMENT

As stated in the topic in this Deskbook entitled “POSSE COMITATUS,” the National Guard, in state status - either
Title 32 or state active duty - is not subject to the Posse Comitatus Act’s (18 U.S.C. § 1385) prohibitions against
direct military assistance to civilians in enforcing civilian law.

However, although not subject to the Posse Comitatus Act, commanders need to ensure that their actions in direct
aid of civilian law enforcement are authorized or permitted and are not prohibited by other federal or state statutes,
directives, or regulations. For example, even when the Guard is in active state service, the use of military aircraft,
equipment or property may be subject to restrictions.

COUNTERDRUG SUPPORT

National Guard participation in the counterdrug support program is governed by specific authority. See the topic in

this Deskbook entitled “COUNTERDRUG SUPPORT PROGRAM” for a more complete discussion of the details
and issues of this program.
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STATE EMERGENCIES

Traditionally, the National Guard has been utilized to aid civilian authorities during state disasters and in the control
of other emergency situations within the state. These usually require participation by the Guard for a longer
duration than that required for local emergencies discussed below. Your state probably has an emergency state plan
that sets forth procedures to follow in these situations. Consult it. National Guard response to state emergencies can
usually occur as a result of several different actions. The governor of the state can declare a particular situation an
emergency (such as a flood, hurricane, or riot), or a “search and rescue” can be initiated in which Guard personnel,
supplies, and equipment are needed. Normally, the governor calls up the National Guard in a state active duty
status, rather than a Title 32 status, and missions are accomplished in accordance with state constitutional and
statutory authority. Many states do not authorize the use of the National Guard unless an emergency situation has
been declared by the governor. Whether persons are normally AGRs, federal technicians, state employees, or
traditional Guard members, your personnel office, in conjunction with the SPMO, should ensure personnel are in the
proper status and receive the appropriate orders before performing duty in these emergency situations.

Note: The Army Judge Advocate General has concluded, based on a change in the language used in the annual
National Defense Authorization Act, that there is no longer any authority for AGRs to perform state missions.
NGB/JA is preparing a proposed amendment to 10 U.S.C. § 12310 to address this problem. You should consult
your staff judge advocate (SJA) regarding the status of this proposed legislation.

A person’s duty status determines what they are paid, who pays them, what benefits they have if injured, and also
what protections they have from lawsuits. Persons in state active duty status are paid by the state, and receive
whatever tort liability protection they have from the state. Personnel should not be utilized for state purposes while
they receive benefits and pay from the federal government.

Depending on state law, it may be possible, for example, for individuals to perform their AGR/federal
technician/state employee duty in the daytime, and also perform some state active duty at night so that their full-time
pay is not affected.

Although the Posse Comitatus Act still prohibits the use of the military for law enforcement activities, National
Guard troops in Title 32 status (or state status) may be used to perform law enforcement activities such as manning
traffic control points and patrolling areas for security. However, ensure that appropriate authority has been obtained
before engaging in these activities. See NGR 500-1/ANGI 10-8101.

NGR 500-1/ANGI 10-8101 provides detailed explanations for the use of National Guard personnel and property in
support of civil authorities, and is applicable when National Guard personnel are not in a Title 10 status. Note that
when federal property or federal funds are used by the Guard when responding to emergencies within a state,
reimbursement for the costs incurred will be required.

LOCAL EMERGENCIES

The use of military personnel for local civilian emergencies impacts on many areas of law which are referred to in
the “RELATED TOPICS” section below. Local emergencies may involve the possible loss of life or the extensive
loss of property in an emergency which has not been declared but which requires an emergency response. An
example of the latter would be a vehicle accident that occurs near your installation to which your installation’s fire
and police departments respond since you have the shortest response time. Other situations in which military
personnel may be asked to participate off base include medical support (ambulance response) and firefighting. In
rendering assistance, the keys to ensuring you and your unit members are fully protected if they are injured, or
negligently cause injury or property damage to others, are to determine in advance of a civilian emergency:

(1) What acts your personnel are or are not prohibited from doing; and

(2) What acts your personnel are authorized or permitted to do.
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Remember, although an act is not prohibited, it may not necessarily be authorized or permitted. To help you
determine what you cannot do, what you must do, and what you may do, you should review the provisions of your
state emergency plan, reciprocal fire protection agreements, hospital assistance agreements, airport joint use
agreements, host-tenant agreements, and any memoranda of understanding (MOUSs) your unit has entered into with
local or airport police and fire departments and/or other local agencies. Also review applicable federal and state
regulations governing the use of military personnel, federal equipment, and supplies. Some of these are listed in the
“AUTHORITY” section of this topic. You should ensure that applicable agreements and MOUs conform to the
regulations, are kept current, and are followed in emergency response situations. These agreements and MOUs may
set forth the responsibilities, liabilities, and immunities of the parties. In emergencies requiring immediate
participation of a short duration, such as off base ambulance responses or firefighting, personnel responding to the
emergency should usually be protected in the duty status they are then in.

National Guard troops are usually utilized only after local authorities have been found unable to handle the situation
alone, and then only for the minimum time needed to accomplish the mission. Military support is usually designed
to supplement and not replace the civilian effort. Your state emergency response plan should contain further
information about which government agency’s resources pay for the utilization of the National Guard in these
situations. Remember that such assistance by the National Guard must not affect military readiness or national
security. In advance of an emergency, you should coordinate with your staff, including your judge advocate and
state legal office, on the ramifications of using your personnel in civil emergencies.

Also be aware that new programs and new legislation may be developed concerning the use of the Guard to perform
the mission of “homeland defense.” Homeland defense is a new area that will combine many of the issues faced by
the National Guard when responding to state emergencies, with issues faced by the Guard in the counterdrug
program. All guidance in this area, whether statutory or regulatory, should be strictly construed.

KWIK-NOTE: Know the provisions of your state disaster preparedness emergency plans and how to protect and
cover your members who aid civilian authorities. Also ensure that your local MOUs/MOAs with local fire
departments and airports (for example) are current.

RELATED TOPICS: SECTION
Active State Duty 11-3
Airport Joint Use Agreements 25-2
Ambulance Response Off-Base 19-3
Counterdrug Support Program 6-5
Hospital Assistance Agreements 19-7
Installations Jointly or Solely Occupied by the ANG 25-12
Memoranda of Understanding (MOUSs) 6-6
Posse Comitatus 6-7
Reciprocal Fire Protection 25-18
State ANG Headquarters 2-8
Status of National Guard Members 11-7
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Civic Organizations

Updated by Maj John W. Erickson, Jr., October 2008

AUTHORITY: DoD 5500.7-R, Joint Ethics Regulation (JER) (30 Aug 93, Change 6, 23 Mar 06); 5 C.F.R. 2635 et.
seq; see also Air Force General Law Website on Ethical Sources.

PROHIBITIONS

All Air Force personnel, including all commissioned officers of the Air National Guard on inactive duty for training,
who are members or officers of nongovernmental associations or organizations, must avoid activities for such
associations or organizations that are not compatible with their official governmental positions. Air Force personnel
must also not accept an honorary office or an honorary membership in any trade or professional association whose
membership includes business entities that are engaged or are endeavoring to engage in providing goods or services
to a DoD component, including any nonappropriated fund activity of DoD.

Air Force officials may not allow the use of their names or titles in connection with charitable or nonprofit
organizations, although this prohibition does not preclude volunteer efforts on behalf of charitable or nonprofit
organizations by individuals who do not use their official titles in relation to solicitations and who do not solicit
from individuals or entities with whom they do business in their official capacity.

GUIDANCE

Questions concerning membership by Air National Guard personnel in civic and other organizations should be
directed to the Base Legal Office and the designated Agency Ethics Official.

KWIK-NOTE: Be careful here: know the civic organizations in which you, as an ANG member, may and may not
participate.

RELATED TOPICS: SECTION
Fund Raising 7-2

Civil Associations and Military Corporations 22-2
Command Influence 2-2
Commercial Sollicitation On Base 3-9
Community Relations Programs 6-4

Gifts From Outside Sources 7-6
Honorary Memberships 7-8
Conflicts of Interest 7-15
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Community Relations Programs

Updated by Maj John W. Erickson, Jr., October 2008

AUTHORITY: DoDD 1100.20, Support and Services for Eligible Organizations and Activities Outside DoD (12
Apr 04); DoDD 5410.18, Public Affairs Community Relations Policy (20 Nov 01); DoD 5500.7-R, Joint Ethics
Regulation (JER) (30 Aug 93, Change 6, 23 Mar 06); 5 C.F.R. 2635 et. seq; see also Air Force General Law
Website on Ethical Sources; AFI 11-209, Aerial Event Polices and Procedures (4 May 06); AFI 32-9003, Granting
Temporary Use of Air Force Real Property, (19 Aug 97); AFI 35-101, Public Affairs Policies and Procedures,
Chapter 8 (29 Nov 05); AFI 36-3101, Fundraising Within the Air Force (12 Jul 02); ANG Supplement to AFI 11-
209, Aerial Event Policies and Procedures (6 Mar 08); ANGPAM 35-1, National Guard Public Affairs Guidelines
(29 Jun 01).

INTRODUCTION

Community relations programs and public events promote morale and readiness and demonstrate that the military is
involved in the community which it supports. As such, community relations programs and events may occur on or
off base.

Participation by National Guard members and units in community relations projects is essential to continued
acceptance and success of the National Guard. Parades, airshows and sporting competitions are just some of the
events which might be included in a community relations program. Please review Chapter Seven, Section 13-2, and
Chapter 22 for more detailed guidance on the approval of such programs.

APPROVAL

Generally speaking, commanders and state Adjutants General (TAGs) may approve the use of resources under their
control for community related events. However, certain events require the approval of higher headquarters (NGB-
PA or OASD-PA). These include:

1. International and national private organization events (Examples: AGAUS, NGAUS, and EANGUS conferences);
2. Continental United States (CONUS) based resources taking part in events outside of the United States;

3. Aerial and parachute demonstrations and equipment drops;

4. Nationally televised sports events within the CONUS;

5. Aerial reviews and flyovers for civic-sponsored public observances of official ceremonies for Armed Forces Day,
Memorial Day, Independence Day, Veterans Day, and POW/MIA Day;

6. Tactical demonstrations off military installations; and
7. Other public events that require an exception to policy.

Armed Forces Day events are also coordinated by OASD-PA.
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RESTRICTIONS

National Guard support for an event may not directly or indirectly benefit or favor any person, group, corporation
(profit or nonprofit), religion or religious sect or group, ideological movement, fraternal organization, political
organization or commercial venture, or be associated with the solicitation of votes in a political election. There are
exceptions to these general restrictions when the benefit to one of these entities is incidental to the main program,
the primary focus of which is an advantage to the National Guard. See Chapter 8 of AFI 35-101 for specific
guidance.

Federal property issued to the National Guard may be provided for use and loan in conjunction with approved
support to private organizations in community relations programs; but, in considering requests for loans of military
material and before loaning such material, TAGs and local Commanders must determine that similar material is not
reasonably available from commercial sources.

Support may not be provided in competition with commercially available services, such as photography, public
address systems, or construction equipment. Military musicians may only provide patriotic or military music, not
simply entertainment, such as background, dinner or dance music. Military members may not function as guards,
for crowd control or other menial duties in support of community relations public events conducted off base, nor can
they be used to enforce local law, statutes, or ordinances except as permitted in the chapter concerning “MILITARY
AID TO CIVILIAN AUTHORITIES.”

Additionally, ANG units must rely to the maximum extent possible on local community programs, facilities and
services for MWR activities and other community support.

National Guard members are protected from liability by the Federal Tort Claims Act when on duty, but the
authorized duty status of members taking part in community relations programs may not be clear. For this reason,
participation should not be authorized unless the sponsor of the event provides liability insurance in an amount
satisfactory to the concerned TAG.

ORIENTATION FLIGHTS

Orientation flights in the local flying area are intended to increase understanding of particular programs related to
the roles and missions of the National Guard, not simply to improve relations and foster good will. Individuals
participating in orientation flights must meet eligibility criteria and receive approval from NGB-PA. Flights for
national youth organization members, ROTC and JROTC cadets, FAA employees and Civil Air Patrol cadets are
approved by the TAG.

COMMUNITY RELATIONS AIRLIFT
Community leaders and employers of National Guard members and other selected civilians may be invited to travel
aboard ANG aircraft to visit military facilities. Travel outside the state requires approval by NGB-PA. The purpose

of the trips is to enhance the participants' understanding of military missions and functions.

KWIK-NOTE: ANG participation and support of community relations programs are encouraged; but, must be
approved and conducted within specified limits.

RELATED TOPICS: SECTION
Aid to Civilian Authorities 6-2

Air Shows, Flyovers and Static Displays 13-2

Fund Raising 7-2

Civic Organizations 6-3
Civilian Travel Aboard Military Aircraft 27-3
Federal Government Property Furnished to the ANG 25-10
Loan of Air Force Equipment 25-14
Media Relations and the Public Affairs Office 14-8
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Counterdrug Support Programs

Updated by Maj John W. Erickson, Jr., October 2008

AUTHORITY: 32 U.S.C. 112; 10 U.S.C. 124, 371-380; 18 U.S.C. 1385; NGR 500-2/ANGI 10-801, National
Guard Counterdrug Support (31 Mar 00), as amended by All States Log Number P01-0019, Changes to National
Guard Bureau (NGB), National Guard Regulation 500-2/Air National Guard Instruction 10-801 (21 Mar 01); and
applicable state law.

INTRODUCTION

The involvement of the military in counterdrug and demand reduction support to civilian law enforcement agencies
is an area of high visibility. It is of utmost importance that all counterdrug support be conducted in strict accordance
with applicable laws and regulations. Ensuring that the state AGR JAG is involved in all matters is critical.

The authority for National Guard involvement in this area is 32 U.S.C. § 112. It basically states that the federal
government will provide funds to the governor of a state to provide support to law enforcement in the counterdrug
area in accordance with state law. The statutory reference to Title 10 is the basis for involvement of the active duty
forces. These statutes are sometimes called “exceptions” to the Posse Comitatus Act (18 U.S.C. § 1385).

This topic will be limited to National Guard involvement in counterdrug support based upon 32 U.S.C. § 112. Law
enforcement counterdrug support provided by your unit that is funded solely BY YOUR STATE (without federal
government monetary contribution) need not necessarily meet the following guidelines and only needs to comply
with state law, which should be thoroughly reviewed. Furthermore, NGR 500-2/ANGI 10-801 (31 Mar 00) does not
apply to counterdrug support when personnel are in a Title 10 status.

The “Counterdrug Coordinator,” a full-time officer who is assigned to state headquarters, essentially manages the
counterdrug program at the state level. As such, very few, if any, “missions” will be tasked to individual units
without coordination with the Counterdrug Coordinator. Nevertheless, a basic understanding of this program is
important for all commanders because the personnel who work for the counterdrug program are your unit members
and sometimes your resources are tasked for these missions.

THE GOVERNOR’S STATE PLAN

Every state and territory must submit a “counterdrug support plan” annually to the Secretary of Defense, through the
National Guard Bureau, for approval and funding. The Counterdrug Coordinator submits the program for signature
to the governor and the attorney general, with of course, coordination and approval of the Adjutant General. Your
state USPFO should also be in the coordination process.

The counterdrug support plan is extremely important. It describes what type of support your state National Guard
has been requested to provide, and intends to provide, to the federal, state and local law enforcement agencies within
your state, and the funding your state needs to provide such support. The National Guard Bureau requires that this
plan be reviewed and approved by your state attorney general (or equivalent) and governor before your state may
receive any federal funds for this program. Your state attorney general (or equivalent) and governor must certify
that the plan is “consistent with, and not prohibited by state law.”

After the plan is approved and the money is allocated, the state should provide support only for the operations for
which funding was approved or for which approval was otherwise given. This is also important because these are
the operations (and the plan) that have been approved by the attorney general and governor of your state as being
consistent with, and not prohibited by, your state's laws. However, different support may be approved by NGB on a
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case-by-case basis. The information in the counterdrug support plan is only applicable to duty performed and paid
for with the federal funds provided through 32 U.S.C. § 112. The plan does not apply to any support your National
Guard performs in a state active duty status paid for with state funds.

ADMINISTRATION OF THE PLAN

As noted previously, each state has one person who is primarily responsible for counterdrug support operations; this
person is known as the “Counterdrug Coordinator.” This individual should be contacted if you have any questions
about the counterdrug support program. This individual coordinates with local law enforcement agencies and
ensures that they are supplied with whatever personnel and/or equipment is necessary to fulfill their requests. The
coordinator is also responsible for ensuring that such operations come within the bounds of law and policy. Last but
not least, the coordinator ensures that the military personnel working in the counterdrug program are properly
trained.

GOVERNING POLICY

NGR 500-2/ANGI 10-801 concerns counterdrug and demand reduction operations. One of the most important
policy considerations set forth by the National Guard Bureau is the requirement that National Guard members
involved with counterdrug support must not be involved with SEARCHES AND SEIZURES, in ARRESTING
SUSPECTS, or as LINKS IN THE CHAIN OF CUSTODY OF EVIDENCE. These restrictions in many ways
conform the National Guard to the “posse comitatus” restrictions that are applicable to active duty forces.
Remember, this policy consideration does not apply to state active duty paid for with state funds for nonmilitary
emergencies. In such event, only your state law governs. Remember, however, that the Federal Tort Claims Act
does not protect members from liability when they are in a state active duty status. Your state may, however, have
an equivalent law.

COUNTERDRUG SUPPORT BY NATIONAL GUARD PERSONNEL

National Guard personnel who perform duty with the counterdrug support program must not allow this extra duty to
interfere with their drill periods or their annual training. In other words, the counterdrug support duty must be in
addition to the duty they perform as members of the National Guard. Although counterdrug support may be
provided during drills and regular annual training periods as incidental to and compatible with such training, it must
not interfere with this training, and the training should not be scheduled as a subterfuge only for purposes of
counterdrug support. The latter is important since counterdrug support funds may not be used for non-counterdrug
support activities, and non-counterdrug support funds should not be used for counterdrug support activities.

It is DoD policy that no federal or state civilian employees, military technicians, or “personnel service” contract
personnel perform counterdrug duty pursuant to 32 U.S.C. § 112.

OCONUS counterdrug support must be performed in a Title 10 status.
URINALYSIS TESTING REQUIRED FOR PARTICIPANTS

National Guard members that participate directly in counterdrug support operations (those personnel who would
potentially come in direct contact with illegal drugs) must be tested by URINALYSIS for drug usage upon entry on
active duty. Because members are advised of this before volunteering for duty, it is suggested that this urinalysis
test is deemed to be on consent (not command-directed), so a positive result permits the recommendation of an
“under other than honorable conditions” (UOTHC) discharge. Forms concerning the use of consensual urinalysis
testing as a condition of participating directly in the counterdrug support program should be signed by the
participants to acknowledge their agreement and understanding of the purposes of the test, that it is by consent, and
the consequences of a positive result.

If these forms are not available, they can be developed with the assistance of the Staff Judge Advocate by using

and/or adapting the “Consent Form” in Attachment 1 to the topic in this Deskbook entitled “CONSENT
URINALYSIS TESTS” in Section 10-8.
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APPROVED OPERATIONS

There are presently six very specific missions authorized. These operations are described in NGR 500-2/ANGI 10-
801. Some states provide support in each of these missions and some states focus on just a few of them. These
operations range from providing translator support to the eradication of marijuana plants. You will need to examine
your state plan to verify permissible operations in your own state. This is important since the attorney general of
your state will have examined and approved only those operations submitted by your counterdrug coordinator.
Those operations that have not been approved may not be permissible under your state law even though they are
permissible in other states.

Note that there is very specific guidance concerning intelligence gathering, because it is extremely important that
federal guidelines in this area be followed. Special training for personnel is also required.

NGR 500-2/ANGI 10-801 also contains information on the permissible uses of property and personnel. It also
contains a valuable reference list of other related regulations and documents.

Your state plan will also contain references to, or copies of, the memoranda of understanding between various
agencies and the National Guard that are applicable to your state. Remember that the National Guard only provides
support to the various federal, state and local law enforcement agencies. Therefore, each specific activity or
operation must be at the REQUEST OF A LAW ENFORCEMENT AGENCY. These memoranda of understanding
must address specified areas and be reviewed frequently for compliance with state and federal law; the state attorney
general must also review them.

Interstate counterdrug operations should be conducted only after coordination between the states involved, and
should be based upon written memoranda of understanding. The instruction advises, at a minimum, coordination
between the counterdrug coordinators of the involved states. Several states have passed an interstate compact in this
area that should be consulted.

LEGAL ISSUES AND LIABILITY

There are several legal issues that must be considered in the counterdrug support program. One of the issues is
whether your state has the authority to use its Guard members in another state on a counterdrug support mission.

Loan and lease of federal property to other agencies is specifically addressed in NGR 500-2/ANGI 10-801. (Note
that leases must be at fair market value.)

Property purchased with counterdrug funds will only be used for the counterdrug program, although NGR 500-
2/ANGI 10-801 contains exceptions.

Asset sharing with law enforcement agencies may be approved if allowed by state law. However, these funds may
not be used to augment counterdrug funding.

Aircraft cannot be used for routine aerial transportation missions or for purposes that would compete with private
enterprise.

You, as the Commander, should ensure that your legal office (whether at the unit level or at the state level) is always
involved in the approval of specific missions to avoid all possible problems. Because it is such a high profile and
important mission, there is a natural tendency to want to provide all the support that is requested by civilian law
enforcement. However, the work can sometimes be very dangerous, which puts our people in jeopardy. We must
always keep in mind that our people are not trained in civilian law enforcement; and, therefore, avoiding dangerous
situations should be a priority.

In addition, drug cases can involve a lot of litigation, litigation from which we wish to remain aloof. It is also in our

best interests to avoid lawsuits involving tort claims, not only because of the financial and potential personal liability
aspects, but also because of the adverse publicity.
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NGB-JA must be advised about claims or lawsuits alleging liability of the Guard and its members for damages
arising out of counterdrug activities, even if the claims or lawsuits seem apparently groundless. NGB-JA must also
be advised about potential problems, which may lead to suppression of evidence in a criminal case. Information
required by NGB-JA includes copies of claims or complaints, with supporting documents, the answer filed, and
reports of the Guard members and law enforcement agencies involved.

General guidance is that the Federal Tort Claims Act covers our people while in a Title 32 status. Personnel should
also be covered by state liability protection statutes while performing counterdrug support duty in a state active duty
status. Since we do not want to place our members in situations in which they might incur personal liability, and
this program has such high visibility, it is IMPERATIVE that the statutes, directives, regulations, National Guard
Bureau policies, and your state's “plan” be strictly followed. Therefore, you are strongly urged to ensure that your
legal office is involved in the process BEFORE the beginning of each operation.

Furthermore, a line of duty determination should be initiated for all injuries incurred by Title 32 or Title 10
personnel.

WEAPONS

National Guard personnel will not possess or use personally-owned firearms or ammunition, or any firearms or
ammunition that are not issued by the counterdrug program, while performing counterdrug duties. Carrying
weapons must be specifically addressed in the state plan.

SUMMARY

The military - active or Guard - in a Title 10 or 32 status may not engage in direct law enforcement activities such as
search, seizure, and/or apprehension. DoD policy prohibits these activities outside the United States. See DoDD
5525.5, DoD Cooperation with Civilian Law Enforcement Officials (15 Jan 86, C1, 20 Dec 89).

The Posse Comitatus Act (18 U.S.C. § 1385) and 10 U.S.C. § 375 prohibit these activities by Title 10 personnel
inside the United States; and, although the Posse Comitatus Act does not apply to the National Guard in Title 32
status, NGB policy prohibits these activities by the Guard inside the United States. State law should be consulted
for similar prohibitions when the Guard performs state active duty.

KWIK-NOTE: Because this area is ever-changing, close consultation with the state Staff Judge Advocate (or
your servicing Staff Judge Advocate) and appropriate state officials is imperative.

RELATED TOPICS: SECTION
Aid to Civilian Authorities 6-2

Aurrest By Civilian Authorities 8-6
Arrests Authorized by the ANG 8-7
Lawsuits Against National Guard Personnel 18-6
Personal Liability of Federal and State Officials 18-9

Posse Comitatus 6-7
Quarters 25-16
Urinalysis Program 10-7

State ANG Headquarters 2-8
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Memoranda of Understanding (MOUS)

Updated by Maj John W. Erickson, Jr., October 2008

AUTHORITY: Customs of the service and command discretion (particular programs may have instructions that
govern the use and content of a Memorandum of Understanding).

WHAT ARE THEY?

Memoranda of Understanding (MOUs) are documents that are less formal, and not legally binding in the same
manner as, contracts. Like a contract, which is synonymous with the term “agreement,” however, a good MOU will
set out all of the mutual understandings and expectations of the parties. An MOU does not have to be written by the
Judge Advocate (JAG), but it should be coordinated with the JAG to ensure that the language is clear and
unambiguous and does not propose or promise anything contrary to regulation or law. For example, the ANG
cannot commit itself to blanket “hold harmless” agreements in either contracts or MOUs whereby the ANG assumes
liability for not only itself but for the other parties.

WHAT SHOULD THEY ADDRESS?

These types of agreements should clearly express the intent of the parties. For example, they should address the
purpose of the agreement and any limitations on activities. They should also set forth the authority the agencies
have to engage in the activity described. They can address training issues, equipment use, responsibility for injured
personnel or damaged property (usually, within the government, each agency accepts responsibility for its own
personnel and property), command and control issues, public affairs responsibilities, and liability to others.

WHEN ARE THEY USED?

MOUs typically are used between entities that cannot sue one another, such as the Air National Guard and another
federal or state agency. They may also be used between the Air National Guard and other entities to express intent
but not to establish a binding legal obligation. Examples would be MOUs for mutual firefighting aid, or procedures
for detention and arrest between your Security Forces and local civilian law enforcement agencies. The situations in
which MOUs can be used are not limited, since one of their purposes is to promote understanding between and
among entities. Your JAG can tell you whether an MOU is the appropriate document to use or whether a contract
would be more appropriate.

Many programs require agreements between agencies, such as the National Guard Counterdrug Program; and many
instructions set forth specific requirements for the content and approval of such agreements. Always ensure that
appropriate guidance is consulted to determine whether a MOU is required or to determine what must be addressed.

KWIK-NOTE: Use MOUs when there is a need to clarify relationships, but no need to bind the parties.

RELATED TOPICS: SECTION
Aid to Civilian Authorities 6-2
Aircraft Accidents and Safety Investigations Off Base 16-2
Ambulance Response Off-Base 19-3
Criminal Investigations, Prosecutions and Reporting - DoD and DoJ 8-12
Hospital Assistance Agreements 19-7
Indemnification Agreements 18-4

Posse Comitatus 6-7
Preventive Law Program 17-15
Relationship with Other Military Components 11-6
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Posse Comitatus

Updated by Maj John W. Erickson, Jr., October 2008

AUTHORITY: 18 U.S.C. § 1385; 10 U.S.C. 8§ 331-334; 10 U.S.C. 88 371-382; DoDD 3025.12, Military
Assistance for Civil Disturbances (MACDIS) (4 Feb 94); DoDD 3025.15, Military Assistance to Civil Authorities
(18 Feb 97); DoDD 5525.5, DoD Cooperation with Civilian Law Enforcement Officials (15 Jan 86, C1, 20 Dec 89);
DoD 4515.13-R, Air Transportation Eligibility (Nov 94, C3, 9 Apr 89); DoDI 5525.10, Using Military Working Dog
Teams (MWDTSs) to Support Law Enforcement Agencies in Counterdrug Missions (17 Sep 90); AFI 10-801,
Assistance to Civilian Law Enforcement Agencies (15 Apr 94); AFI 10-802, Military Support to Civilian Authorities
(12 Apr 02); AFPD 10-8, Homeland Defense and Civil Support (7 Sep 06); AFMAN 31-201V3, Flight Operations
(14 May 03); NGR 500-2/ANGI 10-801, National Guard Counterdrug Support (31 Mar 00); NGR 500-1/ANGI 10-
8101, National Guard Domestic Operations (13 Jun 08); applicable state statutes and regulations.

INTRODUCTION

This topic of the Deskbook deals with Posse Comitatus in general and those circumstances to which the Posse
Comitatus Act does not apply. This subject is also referenced in the topic entitled “COUNTERDRUG SUPPORT
PROGRAM” and “MILITARY AID TO CIVILIAN AUTHORITES.” The topic entitled “AIRCRAFT
ACCIDENTS AND SAFETY INVESTIGATIONS OFF BASE,” in this Deskbook, discusses the Posse Comitatus
Act as it relates to preserving evidence at a crash site for the safety investigation.

Although the Posse Comitatus Act restricts use of the active duty military (see below) for civilian law enforcement
purposes, it does not preclude all military support to civilian law enforcement agencies. This outline summarizes
some of the types of support that may and may not be provided.

Violations of the act can result in a fine, imprisonment, the suppression of evidence, or the release of the accused
(although the exclusionary rule has not generally been applied in this context.)

BACKGROUND

The term “posse comitatus” is best defined with the familiar concept of the posse gathered by the frontier sheriff to
track down and apprehend a criminal. The translation is “the power of the county.” The legal definition of posse
comitatus describes a group of people, taken from the population of the county, over the age of 15, who, under the
authority of a sheriff or police, are engaged in the search and arrest of a criminal. An important aspect of the
definition is that the posse comitatus has the authority of search and arrest.

The Posse Comitatus Act is the common name of 18 U.S.C. § 1385, “Use of Army and Air Force as Posse
Comitatus.” This statute essentially provides that:

Whomever, except in cases and under circumstances expressly authorized by the Constitution or
Act of Congress, willfully uses any part of the Army or Air Force as a posse comitatus, or
otherwise to execute the laws, shall be fined not more than $10,000.00, imprisoned not more than
two years, or both.

The statute was originally enacted in 1879, during the Reconstruction Era, to eliminate the direct use of federal
troops by civil authorities to police state elections in ex-Confederate states where civil power had been restored. It
was Congress’s reaction to the excessive use of federal troops, which undermined Congress’s policy of reuniting the
war-torn country and guaranteeing the right to vote to all races.
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TO WHOM IT APPLIES

The statute applies to the active component (Title 10) Air Force, Army, and Reserves and to the National Guard
while in Title 10 (federal) service. The Navy and Marines, pursuant to DoDD 5525.5, also adhere to the statute.
The statute does not apply to the Coast Guard or to the National Guard while in Title 32 (state) status, because such
personnel do not fall within the definition of “Army” in 10 U.S.C. § 3062. The statute also does not apply when the
National Guard is performing active state service pursuant to state law.

Remember that the non-applicability of the Posse Comitatus Act to the National Guard in Title 32 status or while on
state active duty does not end the matter. Although the Posse Comitatus Act states what is prohibited, and its
various case law interpretations discuss what activities are prohibited and/or not prohibited, “NOT PROHIBITED”
DOES NOT NECESSARILY MEAN “PERMISSIBLE” OR “AUTHORIZED.” THIS IS A CRUCIAL
DISTINCTION.

TO WHAT IT APPLIES

The statute generally prohibits the direct involvement of active duty forces in assisting civilian law enforcement
officials in enforcing civilian laws, except when authorized by the U.S. Constitution or another federal statute. The
statute also prohibits active duty personnel from:

a) Pursuing and arresting civilians even though they have committed crimes; and

b) Any active or direct assistance to civilian law enforcement officials to enforce civilian law
(such as interdiction of a vehicle, vessel, aircraft, or other similar activity; a search or seizure;
an arrest, apprehension, stop and frisk, or similar activity; and use of military personnel for
surveillance or pursuit of individuals, or as undercover agents, informants, investigators, or
interrogators). See DoDD 5525.5.

Three different tests have been applied by the courts to determine whether the use of military personnel has violated
the Posse Comitatus Act.

(1) Whether the action of military personnel was “active” or “passive.” See United States v. Red Feather, 392 F.
Supp. 916, at 921 (W.D.S.D 1975).

(2) Whether armed forces personnel’s involvement in the activities of civilian law enforcement officials was
“pervasive.” See Hayes v. Hawes, 921 F.2d 100 (7th Cir. 1990).

(3) Whether military personnel subjected citizens to the exercise of military power which was regulatory,
proscriptive, or compulsory. See United States v. Kahn, 35 F.3d 426 (9th Cir. 1994).

WHAT IS NOT PROHIBITED and/or EXCEPTIONS TO THE POSSE COMITATUS ACT (“PCA”)

1. PCA does not prohibit military personnel, who are permitted to patrol areas outside a military
base, from removing military members from situations which could involve violations of
civilian law.

2. PCA does not prohibit military personnel from actively pursuing and arresting military
members.

3. PCA does not prohibit military personnel, pursuant to the inherent authority of the
commander, from executing laws on a military base when the action is necessary to affect a
military purpose, such as the protection of military personnel or property.

4. PCA does not prohibit military personnel from detaining civilians on military bases, who

violate laws while on such bases, and from summoning and awaiting the arrival of civilian
authorities, who are the only ones authorized to arrest or apprehend the civilian violator.
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(Advise security policemen to choose their words carefully, both orally and in written reports,
and to avoid terms like “arrest” and “apprehension.” Use “detain” instead).

PCA does not prohibit military personnel from engaging in passive activities (such as traffic
control, the passive use of observers, the loan of military equipment, and the use of military
installations and facilities in the normal course of military activities) in aid of civilian law
enforcement.

PCA does not prohibit military personnel from participating in humanitarian acts, such as the
search for a lost child, search and rescue, and disaster relief. However, the true purpose must
be humanitarian and must not be a subterfuge to disguise prohibited activities under the
statute.

PCA does not prohibit off duty conduct, unless it is induced, required, or ordered by military
officials to whom the statute otherwise applies.

It is not a violation of PCA for civilians to receive an incidental benefit from some of the
military activities described above (Military Purpose Doctrine), as long as the primary
purpose of the activity was to further a military interest. See DoDD 5525.5.

PCA does not prohibit military personnel from protecting classified military information or
equipment, DoD personnel, DoD equipment, and/or official guests of the DoD, or other acts
that are undertaken primarily for a military or foreign affairs purpose.

The use of DoD personnel in civil disturbances is governed by DoDD 3025.12, which details
special approval/coordination requirements for that type of support. Military resources may
be employed in support of civilian law enforcement operations in the 50 States, the District of
Columbia, the Commonwealth of Puerto Rico, and the U.S. territories and possessions. Any
employment of military forces in support of law enforcement operations shall maintain the
primacy of civilian authority.

DoDD 3025.15 governs all DoD military assistance provided to civil authorities within the 50
States, District of Columbia, Puerto Rico, U.S. possessions, and territories; and, provides
criteria for evaluating all requests for support. Matters to be considered include the legality
and lethality of the mission, its cost, and whether the mission impacts DoD’s ability to
perform its own missions.

The Secretary of Defense has reserved the authority to approve DoD support for civil
disturbances, responses to acts of terrorism, and support that will result in a planned event
with the potential for confrontation with specifically identified individuals or groups, or which
will result in the use of lethal force.

The Insurrection Act, 10 U.S.C. 88 331-334, permits the President to use the armed forces to
enforce the law to prevent the loss of life or wanton destruction of property or to restore
governmental functioning, in cases of civil disturbances, if the duly constituted local
authorities are unable to control the situation and circumstances preclude obtaining prior
Presidential authorization, or when duly constituted state or local authorities are unable or
decline to provide adequate protection for federal property or functions. However, the
overarching policy of providing support to civilian officials should always be kept in mind.
Active duty military personnel (other than Security Forces or similar personnel) are not
trained in law enforcement. National Guard personnel may receive some law enforcement
training. When possible, law enforcement duties should be left to state and local law
enforcement authorities, and military forces reserved for tasks suitable to their training.

Page 3
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14. Loan/Lease of Military Equipment to Civilian Law Enforcement. Civilian law enforcement
officials often request the loan of military equipment during civil disturbance operations. In
light of the DoD goal to minimize the military presence in such operations, this practice is
viewed as an effective means of accomplishing that goal. The details re providing this
support to civilian authorities is discussed elsewhere.

15. Exercise of Authority over Civilians. Military personnel do have the authority to detain or
take into custody rioters, looters, or others committing offenses, when necessary or in the
absence of civilian police. Generally, however, searches should be conducted by civilian law
enforcement because of their greater familiarity with search and warrant procedures.

16. Because military working dogs qualify as “equipment” and are thus subject to loan to civilian
law enforcement agencies, DoD policy requires requests for military working dog support, if
approved, to be filled with dogs and their handlers. MWD support may only be provided
under circumstances that preclude confrontation between the MWDT and civilian search
subjects. Accordingly, MWDTSs providing civilian law enforcement support may not be used
to search or track people, to seize or retrieve evidence, to search buildings or other areas for
personnel, or to pursue, bite, and hold, or in any way assist in apprehending, arresting, or
detaining persons. See DoDI 5525.10.

Remember that military personnel cannot execute or aid civilian authorities in executing civilian laws, directly or
actively, except in certain very limited circumstances. PCA does not prohibit the use of federal property for such
purposes, but be careful because other statutes or regulations may prevent the use of federal property for such
purposes.

NGR 500-1/ANGI 10-8101 provides detailed explanations of the use of National Guard personnel and property in
support of civilian authorities, and is applicable when National Guard personnel are not on Title 10 status. Note that
when federal property is used by the Guard in responding to emergencies within a state, reimbursement for the costs
incurred is required.

Also be aware that new programs and new legislation may be developed concerning the use of the Guard to perform
the mission of “homeland defense.” Homeland defense is a new area that will combine many of the issues faced by
the National Guard, when responding to state emergencies, with issues faced by the Guard in the counterdrug
program. All guidance in this area, whether statutory or regulatory, should be strictly construed.

KWIK-NOTE: Remember that the non-applicability of the Posse Comitatus Act to the National Guard on Title
32 status or while on state active duty does not end the matter. Although PCA states what is prohibited, and its
various case law interpretations discuss what activities are prohibited and/or not prohibited, “NOT
PROHIBITED” DOES NOT NECESSARILY MEAN “PERMISSIBLE” OR “AUTHORIZED.”

RELATED TOPICS: SECTION
Counterdrug Support Program 6-5

Aid to Civilian Authorities 6-2
Aircraft Accidents and Safety Investigations Off-Base 16-2

Air National Guard Commander’s Legal Deskbook



Chapter 7, Ethics

Table of Contents

Section

Table of Contents

Fundraising

Ethics

Professional and Unprofessional Relationships
Gambling, Lotteries, and Raffles

Gifts From Outside Sources

Gifts Among Employees

Honorary Memberships

Off - Duty Employment

Organizational Emblems, Symbols and Names
Outside Employment of Spouses

Political Activities

Job Hunting and Post Government Employment
OGE Form 450: Statement of Affiliations and Financial Interests
7-15 Conflicts of Interest

7-16 Support of Non-Federal Entities

ENENENIENENIENIENIENIENIENIENIENIEN N
LI R | | IR D I | | I |

PR PR R OONOUAWNRE
rwNRO

Air National Guard Commander’s Legal Deskbook



Chapter 7, Ethics
Section 7 -2 Fundraising
Page 1

Fundraising

Updated by Lt Col Monique J. DeSpain, October 2010

AUTHORITY: 5C.F.R. 2635.808 et. seq.; 5 C.F.R. 735.201; 5 C.F.R. Part 950; 32 U.S.C. 508; DOD 5500.7-R,
Joint Ethics Regulation (JER), Chapters 2 & 3 (30 Aug 93, C4, 6 Aug 98); DoDD 5410.18, Public Affairs
Community Relations Policy (20 Nov 01); DoDD 5035.1, Combined Federal Campaign Fundraising within the
DoD (7 May 99); DoDD 1344.7, Personal Commercial Solicitation on DoD Installations (13 Feb 86, C2, 2 May
91); AFI 34-223, Private Organization Program (8 Mar 07) ANG SUP 1 (1 Apr 08); DODI 1000.15, Private
Organizations on DoD Installations (20 Dec 05); AFI 36-3101, Fundraising Within the Air Force ( 12 Jul 02); see
also The U.S. Department of Defense Standards of Conduct Office at http://www.dod.mil/dodgc/defense_ethics/.

INTRODUCTION

One of the most frequently encountered standards of conduct issues is the extent to which individuals and groups
can conduct fundraising activities on Air Force and Air National Guard installations. In dealing with these issues,
commanders and JAG officers face complex rules and diverse requests. .

DEFINITION

Basically, “fundraising” is the solicitation of funds from military and civilian personnel through the requesting of
monies or sale of items. Collection boxes for toys, clothing, canned goods, etc., in public areas are not considered
“fundraising” and can be approved by the installation commander. See U.S. Office of Government Ethics
Memorandum 93 x 19, 25 Aug 93, Memorandum from Director to Designated Agency Ethics Officials Regarding
Fundraising Activities.

It is important to distinguish between the three types of fundraising discussed below. It is also important to
distinguish between the status of the individual or group that proposes to conduct the fundraising and where it will
take place.

GENERAL RULES

Before any group (to include squadron booster clubs, private organizations, unit advisory councils, etc.) engages in a
fundraising activity, either on or off base, prior approval must be obtained from the installation commander or his
designee. Fundraising by private organizations (POs) and Unofficial Activities/Organizations (UAOS) is limited.
POs and UAOs may not engage in continuous resale or operate amusement or slot machines. However, the
installation commander (or his delegee, the Services Squadron Commander/Division Chief) may authorize
continuous thrift-shop sales operations and occasional sales for fundraising purposes like bake sales, dances,
carnivals, car washes, and similar occasional functions. “Occasional” is defined as not more than two (2) per
calendar quarter. This prohibition against frequent or continuous resale activities does not preclude collective
purchasing and sharing of purchased items by members of POs or UAOs so long as there is no actual resale. The
occasional sales limitation does not apply to PO sales of unit souvenirs or memorabilia to members of a unit
provided AAFES and Services resale activities elect not to provide this service and the PO chartering documents
authorize this sort of resale. POs and UAOs cannot sell or serve alcoholic beverages. UAOs cannot conduct games
of chance, lotteries, raffles, or other gambling type activities under any circumstances. Rules that address particular
forms of fundraising are set forth in Table 1 and the accompanying notes of AFI 36-3101.

TYPES OF FUNDRAISERS:
There are three types of fundraising: Official Fundraising

Unofficial Fundraising
Employee Organization Welfare Funds
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OFFICIAL FUNDRAISING

Official fundraising (“on-the-job fundraising solicitation”) includes officially endorsed campaigns conducted during
duty hours by government personnel in their official capacities. The basic rule is that individuals who are asked to
participate in a fundraising activity in an official capacity may do so only in accordance with a statute, executive
order, regulation, or as part of their official duties. The authority to officially participate in fundraising activities is
very limited: official support for a private fundraiser is not authorized unless you can find specific authority that
permits it. The only two authorized on the job campaigns for the Air National Guard are the Combined Federal
Campaign (CFC) and the Air Force Assistance Fund (AFAF). Dollar goals may be established for installations,
activities, and units to support the CFC and AFAF, as long as individual confidentiality is maintained. 100 percent
participation goals and individual goals, quotas, or assessments are prohibited. For these causes, employees may use
government time, equipment, and supplies. These fundraising efforts may be officially endorsed and employees
may use their government title and organization in support of these efforts. It is important to understand the term
“participate in fundraising.” According to 5 CFR 2635.808(a), it refers to active and visible participation in the
promotion, production, or presentation of the event and includes serving as honorary chairperson, sitting at the head
table during the event, and standing in a reception line. The term does not include mere attendance at an event,
provided the employees’ attendance is not used by the organization to promote the event.

UNOFFICIAL FUNDRAISING

Unofficial fundraising (“off-the-job fundraising solicitations”) includes unofficial, off-duty solicitation of funds, by
individuals or private organizations, away from their workplace (including quarters on a military installation,
entrances, lobbies, or concourses of buildings). Basically, if the funds raised will go to an organization other than
AF AF or CFC, then the event or effort is “unofficial fundraising.” (See DoD/GC Ltr, 14 Mar 96, para 2; 5 C.F.R.
2635.808(b)).

Unofficial fundraising solicitation conducted by ANG members must be done in their personal capacity, away from
the duty section, and in a non-duty status unless it falls within the exception allowed for employee welfare
organizations (see below). (JER section 3-300a) AFI 36-3101 now contains a useful, updated table (Table 1) to
help mete out the varying forms of acceptable fundraising activities and approval authorities. ANG members must
not use office supplies, such as postage, paper, or other equipment in support of the fundraising activities. Care
should be taken to coordinate any such activities with your local SJA. (JER section 3-208, 3-209; 5 C.F.R.
2635.702(c); DoD/GC Ltr, 28 May 96). The e-mail system may be used if the member obtains approval from a
supervisor who is a commissioned officer or civilian, GS-12 or above. (JER section 2-301; AFI 33-119, para 3.3).

A commander should take care not to grant fundraising requests unless he or she is willing to provide the same
support to comparable events sponsored by similar non-federal entities. While base-affiliated private organizations,
may have greater flexibility in fundraising, they must also comply with Air Force and DoD regulations. For
example, private organizations cannot solicit funds for their organizations on base and may not engage in frequent or
continuous resale activities. Occasional bake sales are permissible. Furthermore, they cannot conduct games of
chance, lotteries, or raffles.

Off-base fundraising by base-affiliated private organizations must not discredit DoD or create problems for the local
community. Any solicitations must clearly indicate they are for a private organization and not the base or any
official part of the Air Force. Donor gift recognition may not be made publicly. These organizations cannot make it
appear as if the installation is endorsing them or giving them special treatment. If they violate the rules, the
commander can revoke their privilege to operate on base.

Even those organizations with special relationships (Girl Scouts, CAP, American Red Cross) pursuant to statute or
regulations do not have an advantage over other private organizations when it comes to fundraising. Unless a
particular statute gives guidance concerning fundraising, use the JER section 3-211(b) analysis for their fundraising
also. This latter section applies to all organizations that are not listed in JER section 3-210(a), are not private
organizations affiliated with the base, or do not have a special relationship with DoD.
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FUNDRAISING FOR AND BY EMPLOY EE ORGANIZATION WELFARE GROUPS

The JER also recognizes fundraisers by employee organization welfare funds. To fall under this category, the event
must satisfy the following three conditions: 1) the fundraising is by an organization composed primarily of DoD
employees (military or civilian) or their dependents, 2) the fundraising is conducted among the members of the
organization, and 3) the fundraising is for the benefit of a welfare fund for the members of the organization or their
dependents. (JER section 3-210(a)(6); DoD Directive 5035.1, para 3.6; Executive Order 12353, Charitable Fund-
Raising, 47 F.R. 12785 (23 Mar 82), para 7). This includes most morale, welfare, and recreation programs,
regardless of funding. The rules on fundraising for employee organization welfare funds are generally the same as
for “unofficial” fundraisers. Use of government resources is still limited and must be done in an off-duty status.
However, the employees under this category are allowed to officially endorse fundraising for their welfare funds.
(JER section 3-210(a)6)). Fundraising events for employee organization welfare funds are not allowed during CFC
or AFAF if they will be held “at the workplace” (e.g. in offices, hangars, flight line, or other places where people
actually work). However, if the event is held “away from the workplace” (e.g., in lobbies/concourses of buildings or
in other areas where people generally are not working), then the event can be approved if it will not detract from
CFC or AFAF. (AFI 36-3101, para 13.3, Rules 3 & 4 of Table 1). Control over on-base activities falls squarely
within the installation commander’s authority to maintain good order and discipline on base.

Off-base fundraising by these groups must not discredit DoD or create problems for the local community. Any
solicitations must clearly indicate they are for a private organization and not the base or any official part of the Air
Force. Donor gift recognition may not be made publicly. These organizations cannot make it appear as if the
installation is endorsing them or giving them special treatment. If they violate the rules, the commander can revoke
their privilege to operate on base.

REMINDER: PERSONAL FUNDRAISING

Whether on or off a military installation, a federal employee may not (1) personally solicit funds or other support
from a subordinate or from any person known to the employee to be a prohibited source (as defined in 5 C.F.R.
2635.203(d)), or (2) use or permit the use of his or her official title or any authority associated with public office to
further the fundraising effort, unless for official organizations recognized above. Personal solicitation is defined as
one-on-one contact or the use of one's name in correspondence or permitting its use by others. Mass-produced
correspondence is permissible in some situations as long as it is not “targeted” at prohibited sources or subordinates.

KWIK-NOTE: Before any group (to include squadron booster clubs, private organizations, unit advisory
councils, etc.) engages in a fundraising activity, either on or off base, prior approval must be obtained from the
installation commander or his designee who should consult with the SJA/Agency Ethics Offical.

RELATED TOPICS: SECTION
Commercial Solicitation On Base 3-9

Ethics 7-3
Gambling, Lotteries, and Raffles 7-5

MWR Programs, Activities and Facilities 22-3
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Ethics/Standards of Ethical Conduct

Updated by Lt Col Monique J. DeSpain, October 2010

AUTHORITY: DoD 5500.7-R, Joint Ethics Regulation (JER)(30 Aug 93, Change 4, 6 Aug 98, Change 5, 25 Oct
05, Change 6, 23 Mar 06); 5 C.F.R. 2635 et. seq; see also the United States Office of Government Ethics website at
http://www.usoge.gov/ and The U.S. Department of Defense Standards of Conduct Office at
http://www.dod.mil/dodgc/defense_ethics/; 5CFR 3601 et. seq. (Supplemental Standards of Conduct for Employees
of the Department of Defense)

ETHICS/ STANDARDS OF ETHICAL CONDUCT

Civilian employees and members of the armed forces hold unique positions in the federal government: public
service is often equated with holding the public trust. This means federal employees must place the interests of the
United States above their own personal interests or private gain.

For many years, each agency within the executive branch of the federal government had its own set of rules
concerning ethical standards of conduct. A commission of Federal Ethics Law Reform was put together to review
all those regulations governing ethics. The Commission found more than one hundred different and often
conflicting federal agency regulations. Accordingly, the Commission decided to consolidate all these regulations
into one set of rules governing all Executive Agency employees. Thus was born the Joint Ethics Regulation (JER)
in 1993. It applies to all DoD personnel: active duty, civilian, political appointees, reserve and guard members,
part-time consultants, and even retired personnel. [Change 3 made the JER applicable to ANG and Reservists]. In
sum, the JER is the single source of guidance on standards of ethical conduct and ethics guidance for DoD, serving
as a complement to all other federal law already in existence.

Every federal executive agency has a Designated Agency Ethics Official (DAEO), who administers the provisions
of the Ethics in Government Act of 1978. Within DoD, the responsibility for standards of conduct is as follows:
The DAEO for DoD is the DoD General Counsel (DoD/GC). The DAEO for the Air Force is the SAF General
Counsel (SAF/GC). Guidance to the field is provided through MAJCOMs and NAFs to installation staff judge
advocates, who act as ethics counselors for their respective commanders. NGB has designated each state AGR JAG
as the “Agency Ethics Official for that state. Commanders are responsible for ensuring that the standards of conduct
are factored into day-to-day decisions and enforced consistently throughout the unit.

Prior to publishing the JER, the Office of Government Ethics (OGE) published in 1992, “The Standards of Ethical
Conduct for Employees of the Executive Branch,” which is now codified in 5 C.F.R. § 2635. These Standards of
Conduct applied only to officers and civilian employees. However, in August of 1993 DoD published the JER to
govern all ethical issues. In the “General Policy” section of the JER, specifically paragraph 1-300(B), the following
is set forth as “DoD policy:”

“Although OGE regulations, reprinted in this Regulation, do not apply to enlisted members of the Uniformed
Services or Title 32 National Guard Members, the provisions of 5 C.F.R. 2634 (reference (m)) in subsection 7-100,
below, 5 C.F.R. 2635 (reference (d)) in subsection 2-100, below, 5 C.F.R. 2638 (reference (g)) in subsection 11-100,
below, 5 C.F.R. 2639 (reference (n)) in subsection 5-100, below, 5 C.F.R. 2640 (reference (0)) in subsection 5-200,
below, and 5 C.F.R. 2641 (reference (p)) in subsection 9-200, below, are hereby determined to be appropriate for,
and are made applicable to, enlisted members of the Uniformed Services and Title 32 National Guard Members to
the same extent that these regulations apply to officers of the Uniformed Services. The following exception applies:

(1) Certain criminal statutes, 18 U.S.C. 203, 205, 207, 208, and 209, (reference (i)), and related provisions of OGE
regulations, do not apply to Title 32 National Guard Members or enlisted members of the Uniformed Services.
Provisions similar to those of sections 208 and 209 of reference (i) apply to enlisted members of the Uniformed
Services and Title 32 National Guard Members as follows:
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(a) Except as approved by the DoD Component DAEO, or designee, a Title 32 National Guard
Member and an enlisted member of the Uniformed Services, including an enlisted special Government employee,
shall not participate personally and substantially as part of his official DoD duties, in any particular matter in which
he, his spouse, minor child, partner, entity in which he is serving as officer, director, trustee, partner, or employee, or
any entity with which he is negotiating or has an arrangement concerning prospective employment, has a financial
interest;

(b) A Title 32 National Guard Member and an enlisted member of the Uniformed Services,
except an enlisted special Government employee, shall not receive any salary or supplementation of his Federal
Government salary, from any entity other than the Federal Government or as may be contributed out of the treasury
of any State, county, or municipality, for his services to the Federal Government.”

In other words, although the JER applies to Guard members on Title 10 status to the same extent as those on active
duty only certain criminal sections apply to Title 32 Guard members. Specifically the Standards of Ethical Conduct
(section 2-100); non-applicability of criminal statutes unless the member uses his or her official military position to
influence matters where the member has a family or company financial interest (e.g. sections 5-100, 5-200);
financial disclosure forms for 0-7s on Title 10 orders in excess of 60 days (section 7-100); post-government
employment for those who left before 1991 (section 9-200); and the applicability of the ethics training programs
(section 11-100).

Even a Title 32 member can be prosecuted for federal public integrity violations if they participate personally and
substantially in any matter in which the member, their spouse or child, partner or business has a financial interest.
Nor may the member personally and substantially participate, as part of his or her DoD duties, with any entity with
which the member is negotiating with or has an arrangement with prospective employment without subjecting
themselves to prosecution. (JER sections 5-301; 8-200).

As noted, Title 32 members are also prohibited from receiving any salary or supplementation of their Federal
Government salary, from any entity other than the Federal Government or as may be contributed out of the treasury of
any State, county, or municipality, for services to the Federal Government. (JER section 5-404).

In change 6, 23 Mar 06, the JER established guidance on acceptance of gifts by injured or ill service members and their
family members. It specifies that certain enlisted members of the Reserve on inactive duty for training and all members
of the National Guard who meet the specific criteria at subsection 3-401.b. and family members of such members, may
accept unsolicited gifts from non-Federal entities in accordance with certain rules in JER section 3-400.

Furthermore, a DoD Employee, as defined in paragraph 1-211, includes:
Any active duty Regular or Reserve military officer, including warrant officers.
Any active duty enlisted member of the Army, Navy, Air Force, or Marine Corps.

Any Reserve or National Guard member on active duty under orders issued pursuant to Title 10, United States
Code.

Any Reserve or National Guard member while performing official duties or functions under the authority of
either Title 10 or Title 32, United States Code, or while engaged in any activity related to the performance of
such duties or functions, including any time the member uses his Reserve or National Guard of the United
States title or position, or any authority derived therefrom.

Paragraph 1-219 defines the “Head of DoD Component Command or Organization,” as “a commander,
commanding officer, or other military or civilian DoD employee who exercises command authority within a DoD
Component.” It further states that for purposes of JER sections 3-210(a)(6), 3-210(a)(7), and 3-211, the Adjutant
General of each State and territory is the “Head of a DoD Component command or organization” regarding National
Guard facilities, resources, and personnel of that State or territory. The “Head of a DoD Component Command or
Organization” is responsible for appointing a Designated Agency Ethics Official (“DAEO”) and Alternate DAEO.
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Paragraph 1-229 defines a “Reserve Military Officer,” as “an individual who currently holds an appointment in the
Reserve of a Military Department, or is a military officer of the National Guard with Federal Government
recognition.”

Therefore, all guard members are advised to avoid the even the appearance of impropriety in their actions.

The overall goal of the JER is to avoid two things: improper actions and improper appearances. In a perfect world,
ethical dilemmas would fall into nice neat categories, with clear-cut guidelines and easy answers. Unfortunately,
ethical questions are extremely difficult to research, categorize, and answer. Common sense and the ability to
research the regulation prove of even greater value as one endeavors to answer “ethical” questions. Because the
JER does not lend itself to summarization, frequently encountered issues are set forth in the remaining subsections
of Chapter 7.

KWIK- NOTE: Public service is a public trust; as such, employees of the government must place the interests of

the United States above their own personal interests or private gain. Every request for action must be reviewed
against the backdrop of the government’s ethical canons.
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Fraternization and Professional Relationships

Updated by Lt Col Monique J. DeSpain, October 2010

AUTHORITY: AFI 36-2909, Professional and Unprofessional Relationships (1 May 99); DoD 5500.7-R Joint
Ethics Regulation (JER); Manual for Courts-Martial, Article 134; OpJAGAF 1996/144; OpJAGAF 1996/88;
OpJAGAF 1996/61; TIAG Policy Memorandum: Civil Law -1 (17 Aug 05).

INTRODUCTION

Most violations of the Air Force policy on professional relationships stem from inexperience or unfamiliarity with
the policy. Consequently, on 1 May 1999, the revised AFI 36-2909 went into effect. This revision was the result of
a SECDEF memorandum directing the services to adopt uniform, clear, and readily understandable policies
regarding good order and discipline and professional relationships. It applies to all active duty, reserve, and Air
National Guard members.

WHY SHOULD COMMANDERS CARE ABOUT PERSONAL RELATIONSHIPS?

The short answer is: because how well individuals relate to one another affects how well the military mission is
performed. The Air Force and the Air National Guard are more effective when individuals work together and
respect authority. The Air Force instruction on professional relationships sets out the standards of behavior for
personal relationships. It accounts for the fact that the Air Force and the Air National Guard are organized in ranks
and that the mission is accomplished through the giving and following of orders. Commanders and supervisors have
the authority and responsibility to maintain good order, discipline, and morale. As such, they may be held
accountable for failing to act in appropriate cases. Commanders and supervisors of Air National Guard units should
tailor application and enforcement of principles to address unique situations arising from part-time service.

PROFESSIONAL RELATIONSHIPS:

Some relationships contribute to high morale and good discipline. Others do not. Recognizing relationships that
increase morale and discipline is important. “Professional relationships” is a term used to describe personal
interaction that adds to morale, discipline, and respect for authority. Open communication about careers, duties,
performance, and the mission is always encouraged. Participation in unit, base, or civic activities normally
contributes to espirit de corps and has a positive effect on others. When relationships have the opposite effect, i.e.,
when they begin to break down or destroy morale, discipline, or respect for authority, they become a matter of
official Air Force and Air National Guard interest.

UNPROFESSIONAL RELATIONSHIPS

“Unprofessional relationships” is a term used to describe personal interaction that results in or reasonably creates the
appearance of favoritism, misuse of position or authority, or the abandonment of organizational goals for personal
interests. Depending on the circumstances, every member is susceptible to entering into relationships that will hurt
morale and discipline or respect for authority. Consequently, each member of the armed forces has an obligation to
keep his/her own behavior within Air Force standards. In addition, we all have an obligation to correct the improper
behavior or call it to the attention of the proper authority. Unprofessional relationships can exist between: officer
and officer; officer and enlisted; enlisted and enlisted; and military personnel and civilian employees or contractor
personnel. Dating and close friendships become matters of official concern when they adversely affect morale,
discipline, unit cohesion, respect for authority, or mission accomplishment. Such relationships may come under
scrutiny even when members are not in the same unit or chain of command. In addition, sharing living
accommodations, vacations, transportation, and off-duty interests on a frequent or recurring basis can be, or be
perceived to be, unprofessional. The key is the frequency of the activity or the absence of official purpose.
Commanders should also be sensitive to the development of unprofessional relationships in other areas of
interaction: recruiting, training, professional military education, and professional care and counseling services.
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FRATERNIZATION

The term “fraternization” is used in the Manual for Courts-Martial to describe a criminal offense. Basically,
“fraternization” is an unprofessional relationship between an officer and an enlisted member that violates the
customary bounds of acceptable behavior in the Air Force. It prejudices good order and discipline, discredits the
armed services, or operates to the personal disgrace or dishonor of the officer involved. Consequently, the term
fraternization is normally used in the Air Force to describe an unprofessional relationship between an officer and an
enlisted member and not unprofessional relationships between officers or between enlisted members. Other services
call all unprofessional relationships fraternization and use the terms interchangeably. In many respects there is
really no difference. Unprofessional relationships between two enlisted members or between two officers can be
detrimental to morale and discipline.

Because officers serve in higher levels of leadership and exercise considerable authority over those members junior
to them, it is recognized that the potential harm from their unprofessional conduct can have a significantly greater
impact. Officers will not do the following with enlisted members: gamble; lend money to, borrow money from, or
become indebted to; engage in sexual relations or date; share living accommodations (except when military
operations require); or engage on a personal basis in business enterprises with, or solicit or make solicited sales.

Officer/Enlisted marriages are not always the result of fraternization. When fraternization does occur, the
subsequent marriage does not preclude appropriate command actions. Moreover, married members are expected to
respect all customs and courtesies when on duty, in uniform and in public, or at official social functions.

COMMANDER’S ROLE

AFI 36-2909 provides that commanders and supervisors WILL use their authority to maintain good order and
discipline within their units. If professional good judgment and common sense indicate that a relationship is
causing, or may reasonably result in, damage to morale, good order, discipline, unit cohesion or mission
accomplishment, the supervisor MUST take corrective action.

Special considerations arise for traditional Guard members. AFI 36-2909, para 3.8,provides that when members are
not on active duty, full-time National Guard duty, or inactive duty training, commanders and supervisors should
tailor application and enforcement of the regulation to the unique situations that arise from part-time service.

Commanders should ensure that the principles set forth in this instruction are briefed at least annually (para 9).
ACTIONS IN RESPONSE TO UNPROFESSIONAL RELATIONSHIPS

Actions should normally be the least severe necessary to terminate the unprofessional aspect of the relationship. As
such, the full panoply of administrative actions should be considered. These include: counseling, reprimand,
removal from position, reassignment, demotion, delay of promotion, adverse comments in performance reports, and
even separation. More serious cases may warrant nonjudicial punishment and even trial by court-martial. When
appropriate, an order to cease the relationship should be given. Instances of actual favoritism, partiality, or misuse
of position may constitute independent violations of the UCMJ, state military justice codes, or the JER.

KWIK-NOTE: In order to maintain good order and discipline, commanders must foster professional
relationships and take affirmative action to quell those relationships that result in the appearance of favoritism or
misuse of authority.

RELATED TOPICS: SECTION
Ethics 7-3
Gambling, Lotteries, and Raffles 7-5
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Gambling, Lotteries, and Raffles

Updated by Lt Col Monique J. DeSpain, October 2010

AUTHORITY: 5C.F.R. 735.201; AFI 34-201, Use of Non-Appropriated Funds (17 Jun 02), ANG SUP 1 (29 Nov
07); AFI 34-223, Private Organization Program (8 Mar 07) ANG SUP 1 (1 Apr 08); DoDI 1000.15, Private
Organizations on DoD Installations (20 Dec 05); AFI 36-2909, Professional and Unprofessional Relationships
(1May 99); AFI 36-3101, Fundraising within the Air Force (12 Jul 02); DoD 5500.7-R, Joint Ethics Regulation
(JER)(30 Aug 93, Change 4, 6 Aug 98); OpJAGAF 1995/68, Private Organizations (21 Aug 95); UCMJ Articles
133 and 134; see also Air Force Material Command Ethics Website (http://afmcethics.wpafb.af.mil/).

GAMBLING

Authorized fundraising activities do NOT include gambling activities. In fact, gambling is not allowed on
government owned or leased property, or while on duty, subject only to a few narrow exceptions. Those are as
follows:

1) Activities necessitated by a DoD employee’s law enforcement duties.

2) Activities by organizations composed primarily of DoD employees or their dependents for the benefit
of welfare funds for their own members or for the benefit of other DoD employees or their dependents,
subject to the limits of local law. An example of a “gambling” activity allowed is set forth in AFI 34-
201 which permits the Clubs to host Bingo and occasional Monte Carlo (Las Vegas) events. Such
activities may be conducted on an occasional basis, sponsored only by open messes, and for
entertainment purposes only. No monetary gain to the participants is allowed, but the awarding of
non-monetary prizes is allowed. The general rule is that some tangible item of value must be given in
exchange for the money given by the donor.

3) Private wagers among DoD employees if based on a personal relationship and transacted entirely
within assigned federal government living quarters and within the limits of local laws.

4) Purchase of lottery tickets authorized by any State from blind vendors licensed to operate vending
facilities.

Private organizations may not conduct games of chance, lotteries, or raffles under AFI 34-223, with limited
exception (set forth below). Unofficial activities/organizations may not conduct games of chance, lotteries, raffles,
or other gambling-type activities under any circumstances. Be aware—in some instances gambling with a
subordinate may be a violation of Articles 133 and 134 of the Uniform Code of Military Justice and it is clearly a
violation of AFI 36-2909 (Professional and Unprofessional Relationships), for an officer to gamble with a
subordinate.

LOTTERIES/RAFFLES

“Raffles” are a form of fundraising. By definition, a “raffle” is a lottery in which a number of persons buy chances
on a prize. Despite what a unit may call their fundraising endeavor, if it looks like a raffle, it is. A raffle and a
lottery are essentially the same: the raffle sells ticket